Aaa

2018/2019 CURRENT
ISSUES IN WASHINGTON
RESIDENTIAL REAL
ESTATE
A mandatory class with each renewal

www.clockhoursbyangie.com
clockhoursbyangie@gmail.com
(509) 216-3220
A Washington State Approved Real Estate School for Clock Hour Education under R.C.W. 18.85.

CORRESPONDENCE CLOCKHOURS
INSTRUCTIONS:
1. Print out the class.
2. Read the class material.
3. At the end of the material there is a quiz (all the answers are in the material
that you have read).
4. Answer the questions.
5. Return to me the Quiz, evaluation and a check for the class payable to
CLOCKHOURS BY ANGIE, or complete your credit/debit card
information on the sheet provided
6. Upon receipt, I will email you a certificate.

Disclaimer: I try very hard to have the latest known information on a subject in
these classes, but, the real estate industry is forever changing with new updates all
the time. The class materials are not to be used for legal advice. In our State, some
items are handled different in the different regions. If you have any concerns, please
do not hesitate to contact me at 509-216-3220 or at clockhoursbyangie@gmail.com
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COURSE OBJECTIVE
CURRENT ISSUES IN WASHINGTON RESIDENTIAL
REAL ESTATE CORE CURRICULUM 2018-2019
This three-clock hour course will focus on various subjects that are decided by the Department of
Licensing every two years. This course is a required course for every real estate broker with every
renewal.

COURSE OBJECTIVES
As a result of taking this class, the broker will be able to:














Identify and describe common concepts relating to national residential real estate
legislature.
Understand common concepts relating to Washington residential real estate 2017
legislature issues.
Know the common concepts to consumer-driven complaints/investigations/findings
received/initiated/ issued by DOL. Additionally, understand where to file a complaint
against a licensee, as well as how and where to view disciplinary actions against licensees.
Understand common concepts relating to current legal trends.
Know concepts relating to emerging organizational structures, roles, and responsibilities
in the residential real estate sector.
Identify and describe both state and federal compliance issues surrounding emerging
organizational structures, roles and responsibilities in the residential real estate sector.
Know where to go for and how to perform license maintenance.
Identify and describe common concepts relating to emerging residential real estate
practices.
Identify and describe both state and federal compliance issues surrounding emerging
residential real estate practices
Understand concepts relating to risk avoidance practices in the residential real estate
industry.
Identify and understand concepts relating to emerging real estate advertising techniques.
Identify and understand both state and federal compliance issues surrounding emerging
real estate advertising techniques and where to go for information regarding advertising.
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CURRICULUM
Session/Hours
15 minutes
15 minutes
15 minutes
15 minutes
30 minutes
30 minutes
30 minutes

Topics

Method of instruction

Marriage Equality & Real Estate

Read material/discussion

Counseling & Incentives/ VA

Read material/discussion

Washington Legislative Issues

Read material/discussion

Common
Complaints/Investigations/Findings

Read material/discussion

Case Studies

Read material/discussion

Organizational Structures, Roles and
Responsibilities

Read material/discussion

Residential Real Estate Practices

Read material/discussion

15 minutes

Risk Avoidance Reminders

Read material/discussion

15 minutes

Real Estate Advertising

Read material/discussion
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TOPIC AREA 1: LEGISLATIVE UPDATE
Education Objective 1: National Legislative Issues
MARRIAGE EQUALITY & REAL ESTATE:
In this section, we will review the effects of
marriage status on real estate transactions.
How the property is titled, tax consequences
related to real estate and estates in the event of
death or divorce.
First of all, it is important that you know of the
differences in vesting in Washington State.
The following is a listing of the types of vestings. When the broker is completing the
Purchase and Sale Agreement sometimes a purchaser will ask the broker about how to
vest in title, but most purchasers don’t even know they have choices. And, as a broker,
you don’t want to be giving “legal advice”, always steering your client to seek legal
advice from their attorney. But, you need to know the choices and the effect of those
choices, and then you can carefully guide your client to seek help. Don’t assume the
mortgage lender is reviewing these choices with your purchaser.
FEE SIMPLE: A fee simple absolute lasts forever and is the greatest possible estate in
the land. The owner has the right to occupy the land, to use it as he pleases, and to
prohibit others from coming onto the land, subject only to the rights of others which have
been previously reserved or granted, such as easement or mineral rights. It is the most
common form of land ownership.
COMMUNITY PROPERTY & SEPARATE PROPERTY:
In this state, property owned by a married person may be “community property”, owned
equally by either spouses, or “separate property” which is solely owned by the husband
or the wife. The character of an individual item is determined at the time it is acquired
and will not change unless both spouses agree to the change in writing, the marriage is
dissolved or separate property becomes so “co-mingled” with community property that
it can no longer be traced to its separate source.
“Separate property” includes any property owned before marriage, acquired by one
spouse during the marriage by gift or inheritance.
“Community property” includes all property acquired during marriage by the husband,
the wife or both, except that which is classified as separate property.
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LIFE ESTATE:
A “life estate” is created by a deed or other conveyance which specifies that the estate
will continue only during the life of some specified person, who may be the grantee, the
grantor, of someone else. The estate that will ripen into possession upon the termination
of a life estate may be a “reversion” or a “remainder”.
A “reversion” is created when the land will “revert” to the grantor or his heirs upon the
end of the life estate.
A “remainder” is created when the land will pass to someone other than the grantor or
his heirs upon the termination of a life estate.

TENANTS IN COMMON:
Multiple owners are “tenants in common” unless the land is held as community property
in a joint tenancy by partnership, or by a personal representative or trustee. Although all
of the owners’ interests are undivided, they need not be equal, and each tenant in common
may sell or convey his interest or pass it along to his heirs without the consent of the
other owners (examples: husband and wife who are divorced, two couples, two
corporations).
JOINT TENANCY WITH RIGHT OF SURVIVORSHIP:
Occasionally, multiple owners will want
their individual interest in a parcel of land to
automatically pass to the survivors upon
death. This form of ownership is called
“joint tenancy with right of survivorship”,
and must be created by written instrument
that expressly declares that the interest is a
joint tenancy. Also, the interests of all joint
tenants must be equal in four respects:

TIME: All of the interest must be created simultaneously, in the same document.
TITLE: The legal title to the property must be held in the names of all the joint tenants.
RIGHT TO POSSESSION: All of the tenants must have equal rights to possession of
the land.
OWNERSHIP: The percentage of ownership of each joint tenant must be equal.

It is important that this consent be disclosed by the public records on the deed over the signature
of the grantees as follows:
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“The grantees by signing the acceptance below, evidence their intention to acquire said
premises as joint tenants with the right of survivorship and not as community property or
as tenants in common.”

What about tax consequences? There could be tax consequences based on how the purchasers
take title to the property when they sell. A broker needs to once again not be putting on their
“accountant” hat and giving advice on such questions as “capital gains”, even if you know the
answer. Have them talk to their accountant directly.
Federal law requires the closer to have the sellers complete the following form at the signing
appointment called the “1099 INPUT FORM”.
The first thing that is asked of the sellers is if this home they are selling is their personal residence.
If it is, we circle “yes” on line # 4 and have them answer all the questions, sign, date and we need
their social security number. Their answers will determine whether the closer will report to the
Internal Revenue Service or not.
If they answer “no” then they do not have to answer the questions. Just fill in their social security
number sign and date and then they do a 1099S form to the seller and report to the IRS.
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WHAT IS NEEDED WHEN THERE IS A DEATH OF A SELLER?
The title company will request a copy of the death certificate and want to know if a probate was
done or not. From the information they obtain from either the remaining spouse or the heirs of the
estate, it will be determined whether they will require the estate to be probated.
If the title company determines a probate is not necessary, then they will have a form completed
by the remaining spouse or heirs of the estate called “LACK OF PROBATE”. The following is
the RCW regarding a probate.
RCW 11.20.020
Application for probate—Hearing—Order—Proof—
Record of testimony—Affidavits of attesting witnesses.
Applications for the probate of a will and for letters
testamentary, or either, may be made to the judge of the court
having jurisdiction and the court may immediately hear the
proofs and either probate or reject such will as the testimony
may justify. Upon such hearing the court shall make and cause
to be entered a formal order, either establishing and probating
such will, or refusing to establish and probate the same, and
such order shall be conclusive except in the event of a contest
of such will as hereinafter provided. All testimony in support
of the will shall be reduced to writing, signed by the witnesses,
and certified by the judge of the court. If the application for
probate of a will does not request the appointment of a personal
representative and the court enters an adjudication of testacy establishing such will no further
administration shall be required except as commenced pursuant to RCW 11.28.330 or 11.28.340.

WHAT IS NEEDED WHEN THE SELLER OBTAINED TITLE AS A MARRIED
COUPLE BUT IS NOW DIVORCED?
The title company will require a copy of the divorce decree to see who was awarded the property
and if there are any conditions within the divorce regarding the distribution of the proceeds of sale.
Depending on what is determined, or in the event the divorce was done in another State, they may
pass title to the awarded spouse, or they may require the exiting spouse to execute a quit claim
deed to establish separate property.
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Legal changes in marriage equality affecting property rights and tax:
Same –sex marriage has been legally recognized in Washington State since 12/6/12. On 2/13/12,
Washington Governor Christine Gregoire signed legislation that established full marriage rights
for same-sex couples in the State of Washington. Opponents mounted a challenge that required
voters to approve the statute at a referendum, which they did on November 6, 2012. The law took
effect on December 6, 2012 and the first marriages were celebrated on December 9, 2012. Within
a couple of days, more than 600 same-sex marriage licenses were issued in King County alone.
Following the coming into effect of the same-sex marriage law on 12/6/12, the definition of
marriage in the State is now as follows:
“Marriage is a civil contract between two persons who have each attained the age of
eighteen years, and who are otherwise capable.”
Let’s review a historical case:
OBERGEFELL V. HODGES
FACTS: Two individuals, James Obergefell and John Arthur James filed a lawsuit challenging
the state’s refusal to recognize same-sex marriage on death certificates. The two were legally
married in Maryland in 2013. Mr. Arthur, who suffered from a terminal illness died several
months after litigation began. Due to Ohio law, under both the Ohio Constitution and the Ohio
Revised Code, plaintiffs believed that state officials would refuse to indicate Mr. Arthur was
married at the time of his death and that Mr.
Obergefell was his spouse.
The plaintiffs filed the case on July 19, 2013 in the
United States District Court for the Southern District
of Ohio, and the case was assigned to Judge Timothy
S. Black. The original defendants were Governor
John Kasich, Attorney General Mike DeWine and
Registrar of the City of Cincinnati Health
Department, Office of Vital Records, Dr. Camille
Jones. On July 22, 2013, Judge Black granted a
temporary restraining order that required the state to
recognize the marriage of Mr. Obergefell and Mr.
Arthur on Mr. Arthur’s death certificate.
On September 26, 2013, the plaintiffs filed an
amended complaint adding two additional plaintiffs,
David Michener and Robert Grunn.
Mr. David
Michener had also married his same-sex partner in
2013. Mr. Michener’s spouse passed away nearly a
month later. The third plaintiff, Robert Grunn, is a licensed funeral director who operates his
business in Cincinnati. Mr. Grunn, whose clients included married gay couples, feared
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prosecution for making false statements on death certificates, if he were to classify a legally
married same-sex couple as wedded spouses.
In the amended complaint, the plaintiffs sought a declaration from the court that Ohio’s practice
of denying recognition of marriages lawfully performed in other states on death certificates as
unconstitutional and requested an injunction to stop this practice.
On December 23, 2013, Judge Black held that Ohio’s refusal to recognize same-sex marriages
performed in other states violates the substantive due process and equal protection rights of the
parties to those marriages.
Judge Black also declared the ban on recognizing same-sex marriages legally performed outside
Ohio to be unconstitutional and prohibited the State from enforcing the ban on the plaintiffs.
Wymysio, The Director of the Ohio Department of Health, appealed the case to the Sixth Circuit
Court of Appeals.
LEGAL THEORY: The state’s refusal to recognize same-sex marriages lawfully performed out
of state on death certificates violates due process and the Equal Protection Clause of the
Fourteenth Amendment. The right to have one’s marriage recognized by the state is a fundamental
liberty interest protected by due process, and the state cannot infringe this right without substantial
justification. Ohio cannot assert a substantial, or even rational, justification for its refusal to
recognize same-sex marriages.
Further, the state’s refusal to recognize these marriages violates the Equal Protection Clause.
Ohio recognizes marriages of opposite sex individuals lawfully performed in other states that
would otherwise have been illegal to perform in Ohio. However, Ohio does not recognize samesex marriages that are lawfully performed in other states. Ohio’s inconsistent treatment of
recognizing marriages performed in other states violates the Equal Protection Clause because the
state cannot justify its unequal treatment by any rational or legitimate basis.
STATUS: Defendant Wymyslo filed his notice of appeal to the Sixth Circuit Court of Appeals on
January 16, 2014, and on April 10, 2014, filed his Appellant’s Brief.
Shortly after Appellant’s Brief was filed, Mr. Lance
Himes was substituted for Dr. Wymyslo, as Dr. Wymyslo
stepped down as the Director of the Ohio Department of
Health and Mr. Himes took his place as interim Director.
Richard Hodges replaced Mr. Himes as Defendant after
being appointed Director of the Ohio Department of
Health in August 2014.
On April 24, 2014 Appellee Obergefell filed the
Appellee’s Brief. Appellant Himes filed a Reply Brief on May 12, 2014. During this period,
numerous Amicus Briefs were filed to support each side. Oral arguments took place on August 6,
2014. On November 6, the Court of Appeals reversed the decision. Judge Sutton wrote the opinion
of the court, in which Judge Cook joined. Judge Daughtrey dissented.
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On November 14, 2014, Obergefell filed a Petition for a Writ of Certiorari with the U.S. Supreme
Court. On January 16, 2015, the U.S. Supreme Court issued an order granting certiorari and
agreeing to hear the case. In its order the Supreme Court Consolidated this case with other Sixth
Circuit cases challenging same-sex marriage restrictions. The Court ordered that each party brief
one of two issues that pertain to its respective case. 1) Whether the Fourteenth Amendment
requires a state to license a marriage between two people of the same sex; and 2) Whether the
Fourteenth Amendment requires a state to recognize a marriage between two people of the samesex when their marriage was lawfully licensed and performed out of state.
This case addresses the second question, and we filed our Merit Brief on February 27, 2015. The
respondents’ briefs were filed on March 27, 2015 and our Reply Brief was filed on April 17, 2015.
The case was heard on April 28, 2015.
On June 26, 2015, the United States Supreme Court ruled in a landmark decision that the 14th
Amendment requires all states to license marriages between same-sex couples and to recognize
all marriages that were lawfully performed out of state.

COUNSELING AND INCENTIVES
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Issues surrounding the creation of programs that incentivize borrowers with a reduction in
mortgage insurance if they complete a series of housing counseling requirements:
NAR sent a letter to Rep Karen Bass (D-CA) supporting the “Homeownership Preservation
Education Act of 2012” This legislation would direct FHA to create a pilot program that would
provide first-time homebuyers with an opportunity to reduce their insurance premiums by
participating in homeownership counseling. The pilot program would be limited to one-year and
FHA would be required to report to Congress on the program’s progress. The Legislation has been
referred to the House Financial Services Committee.
I found the minutes from the U.S. Department of Housing and Urban Development Housing
Counseling Federal Advisory Committee Public Meeting 5/15/17 to be very interesting that I’d
like to share with you some of the comments:
Integrating HUD Housing Counseling in the Mortgage Process, from session one:

Integrating HUD Housing Counseling in the Mortgage Process from Session Two:
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VETERANS ADMINISTRATION HOUSING:
A VA Loan is a mortgage loan in the United States guaranteed by the U.S. Department of Veterans
Affairs (VA). The loan may be issued by qualified lenders.
The VA loan was designed to offer long-term financing to eligible American veterans or their
surviving spouses (provided they do not re-marry). The basic intention of the VA direct home
loan program is to supply home financing to eligible veterans in areas where private financing is
not generally available and to help veterans purchase properties with no down payment. Eligible
areas are designated by the VA as housing credit shortage areas and are generally rural areas and
small cities and towns not near metropolitan or commuting areas of large cities.
The original Servicemen’s Readjustment Act, passed by the United States congress in 1944,
extended a wide variety of benefits to eligible veterans. The VA loan guarantee program was
especially important to veterans. Under the law, as amended, the VA is authorized to guarantee
or insure home, farm, and business loans made to veterans by lending institutions. Over the history
of the program, 20 million VA home loans have been insured by the government. The VA can
make direct loans in certain areas for the purpose of purchasing or constructing a home or farm
residence, or for repair, alteration, or improvement of the dwelling.
The Veterans Housing Act of 1970 removed all termination dates for applying for VA-guaranteed
housing loans. This 1970 amendment also provided for VA-guaranteed loans on mobile homes.
More recently, the Veterans Housing Benefits Improvement Act of 1978 expanded and increased
the benefits for millions of American veterans.
Despite a great deal of confusion and misunderstanding, the federal government generally does
not make direct loans under the act. The government simply guarantees loans made by ordinary
mortgage lenders after veterans make their own arrangements for the loans through normal
financial circles. The Veterans Administration then appraises the property in question and, if
satisfied with the risk involved, guarantees the lender against loss of principal if the buyer defaults.

On October 26, 2012, the Department of Veterans Affairs announced it has guaranteed 20 million
home loans since its home loan program was established in 1944 as part of the original GI Bill of
Rights for returning World War II Veterans. The 20 millionth loan was guaranteed for a home in
Woodbridge, VA., purchased by the surviving spouse of an Iraq War Veteran who died in 2010.

ITEMS OF INTEREST
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VA EXCEPTIONS TO ALLOWABLE FEES:
On November 7, 2014, the Department of Veterans Affairs issued new guidance that allows
veterans to negotiate the payment of wood destroying insect inspection fees in select southern and
western states. NAR and VA continue to work together to find ways to improve the loan process
for Veterans. NAR has urged VA to allow buyers to negotiate the payment of certain fees, such
as pest inspections. While pest inspection fee payments will not be allowed in all states, this policy
change is a step in the right direction. NAR will continue to work with the VA on larger rule
affecting Veteran’s ability to negotiate fees and charges.

OVERVIEW AND REASONS FOR INDUSTRY-PROPOSED LEGISLATION TO
INTRODUCE VA REHAB LOANS SIMILAR TO FHA 203K PROGRAM:
Many buyers want to know if they can use their VA benefit to buy a home that will need deed
(non- cosmetic) repairs. Because the VA requires a home to be move in ready, deep
construction/rehab VA loans are not allowed.
The National Association of REALTORS® (NAR) President Moe Veissi sent a letter to the US
Department of Veterans Affairs (VA) Secretary Eric Shinski asking the agency to offer a
Veterans Renovation Pilot Program similar to the Federal Housing Administration’s (FHA)
203(k) Program. The pilot would be run through VA’s Loan Guaranty Program. Like FHA’s
203(k) Program, the pilot will promote homeownership and will be an important tool for
community and neighborhood revitalization and stabilization.
Under the Veterans Renovation Pilot Program, veterans would use their guaranty to purchase
single family homes in need of renovation and repair. The borrower gets just one mortgage loan,
at a long-term fixed rate, to finance both the acquisition and the rehabilitation of the property.
To provide funds for the rehabilitation, the mortgage amount is based on the projected value of
the property with the work completed, taking into account the cost of the work. Renovations
should be completed only by licensed and bonded contractors.
The Veterans Renovation Pilot Program would be offered in all markets, especially those with a
high concentration of veterans. Such a program today would be very useful in dealing with the
supply of Real Estate Owned (REO) properties. The program would also be effective in areas
with a large stock of older homes in need of renovation, just as the FHA program has been for
years.

Here is a re-cap of the FHA 203K rehab loan.
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It is perfect for:
1.
2.
3.
4.
5.

Foreclosures
Unfinished construction
Property flips (occupancy requirement)
Condemned Buildings
Abandoned Property

To qualify for the program, the borrower must put down a down payment of 3.5% of the
completed (future value) of the property.
The FHA 203K loan allows the borrower to borrow more than the purchase price of the property.
The surplus money is not given directly to the borrower. The extra money is held in an escrow
account and disbursed as the work is completed or materials are acquired. To prevent abuse of
the program, each phase of the work must be signed off prior to the next disbursement.
The program is open to all US citizens and is not restricted to military like the VA loan.
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EDUCATIONAL OBJECTIVE 2:
WASHINGTON LEGISLATIVE ISSUES

SB 5254 (Introduced 1/18/17, Passed 2-14-17, signed into law 7/6/17) Ensuring
adequacy of buildable lands and zoning in urban growth areas and providing funding
for low-income housing and homelessness programs.
Governor Jay Inslee has signed into law the Master Builders Association’s top priority legislation
for the 2017 session, Senate Bill 5254. The bill’s passage represents major progress for our
industry on buildable lands.
The new law establishes more efficient reasonable measures timelines; modifies how buildable
lands are determined, bringing more specificity into what items must be reviewed to determine
whether lands are buildable or what density could be achieved; and requires the development of
buildable lands program guidance. SB 5254 also exempts certain planned actions from
environmental impact statement (EIS) requirements under the State Environmental Policy Act
(SEPA) and provides funding for low-income housing and homelessness programs.
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Some bullet points of this bill to discuss:






Growth Management Act (GMA) – The GMA is the comprehensive land use planning
framework for countries and cities in Washington. The GMA sets forth three broad
planning obligations for those counties and cities who plan fully under the GMA: the
county legislative authority must adopt a countrywide planning policy; the county, and the
cities within the county must designate critical areas, agricultural lands, forestlands and
mineral resource lands, and adopt development regulations accordingly; and the county
must designate and take other actions to Urban Growth Areas (UGSs).
Counties and cities must determine whether they are achieving urban densities within
UGA’s by comparing growth and development assumptions in comprehensive plans and
countrywide planning policies with actual growth and development. The review must
include data regarding land uses and activities and must, at a minimum, determine whether
there is sufficient suitable land to accommodate countrywide population projections.
Property Tax Exemption Program. A city or county may adopt a property tax exemption
program to preserve affordable housing for very low-income households. To qualify for
this exemption, a minimum of 25 percent of units
in a multiple-unit property must be affordable,
and in return, the property is exempt from
property taxes – except for the state portion – for
15 successive years. The governing authority
may extend the duration of the exemption period
by three years for properties meeting energy and
water efficiency standards. The property must
meet certain standards to qualify for the
exemption.
Surcharge for Local Homeless Housing and
Assistance. From September 1, 2012, to June 30,
2019, the county auditor may charge an additional $40 surcharge to administer the
requirements of the Homeless Housing and Assistance Act. After June 30, 2019, the fee
is reduced to $10. Of the total fee, 2% is retained by the auditor by the auditor to cover the
collection costs; 60% goes to the county to administer a local homeless housing program;
6% may be used by the county to cover related administrative costs; and 32% goes to
programs directly related to accomplishing the goals of th e county’s local homeless
housing plan. Certain documents are exempt from this surcharge.
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The $40 surcharge may be charged until June 30, 2029. Documents recording a watersewer district lien for nonpayment of water-sewer services or the satisfaction of such a lien
are exempt from the surcharge. The Department conducts an annual Washington homeless
census. The census attempts to count all homeless individuals living outdoors, in shelters,
and in transitional housing, coordinated with the existing homeless census. Generally, the
Department coordinates with local governments to determine the data to be collected.

HB 2186 and SB 5929 (Did not pass)
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First of all, let’s review:
Title: An act relating to investing in Washington families by improving the fairness of the state’s
excise tax system by narrowing or eliminating tax preferences, imposing a business and occupation
tax surcharge while eliminating tax liability for small businesses, enacting an excise tax on capital
gains, modifying the real estate excise tax, making administrative changes and implementing
marketplace fairness in Washington.
Here is a brief summary of SB 5929
 Imposes a 7 percent tax on adjusted Washington capital gains.
 Makes changes to the business and occupation tax (B&O), including imposing a 20 percent
surtax on certain activities, increasing the filing threshold, repealing the small business
credit, creating a new deduction of $250,000, and repealing several preferential rates.
 Eliminates or narrows several tax preferences
 Reforms the real estate excise tax
 Requires the reporting of subcontractor information to the Department of Revenue.
Requires marketplace facilitators, referrers, and their sellers to collect and remit sales or
use tax, or comply with notice and reporting requirements.
 Expands liability for unpaid tax obligations for sales and use taxes, B&O tax, cigarette
taxes and other tobacco product taxes
 Sets a new interest rate for tax refunds
 Makes transfers of new revenue to the Education Legacy Trust Fund

Let’s review some highlights:
1. Bill’s effort to impose a 7% tax on adjusted Washington capital gains: A 7 % tax is
imposed on the adjusted capital gain of an individual for the privilege of selling or
exchanging long-term capital assets, or receiving Washington capital gains. This tax is in
addition to any other taxes imposed by state and local governments. According to the
Seattle Times, a capital gains tax in Washington would only affect around 32,000 people
out of 7 million and it would allow for investment of $1.2 billion in basic education and
$490 million in higher education.
Washington is one of nine states that does not have a tax on capital gains. Yet, some of
residents are among the wealthiest individuals in the world. Imposing a capital gains tax
on the sale of assets of these individuals will have the wealthier among us begin to pay a
more comparable share of their personal income in tax. This bill avoids increasing
property taxes, which would impact the poor by pricing them out of good school districts.
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2. Bill’s effort to make changes to the business and occupation tax:
business tax is the B&O tax. The B&O tax is imposed
on the gross receipts of business activities conducted
within the state, without any deduction for the costs of
doing business. Businesses must pay B&O tax even
though they may not have any profits or may be
operating at a loss. A taxpayer may also be eligible for
a small business credit that will either eliminate or
reduce their B&O tax liability. While the tax plan offers
tax relief for very small businesses, tens of thousands of
employers would see a 20% B&O tax increase.

Washington’s major

The changes in this bill to the B&O tax system will help
boost small businesses, which will positively impact
local communities. The increased threshold for filing
will also remove the burden from small businesses that
do not have in-house tax experts. A business must pay
its fair share if it wants a well-educated work force and a dynamic economy. There are
over 260,000 businesses that will be exempt under this bill, and that equates to 490,000
jobs in Washington. Big business already benefits from the “Swiss cheese” of B&O tax
exemptions; this bill adjusts the tax burden of business.
3. Bill’s effort to reform the real estate excise tax: The sale of real property is subject to the
real estate excise tax (REET). The tax base is the selling price of the real property. The
tax is typically paid by the seller. The state REET rate is a flat 1.28% Cities and counties
are authorized to impose a 0.25% to finance capital improvements or capital projects. A
city and county may also impose a 0.5% for general purposes, so long as the city of county
does not impose the optional 0.5& retail sales tax. In addition, a county may impose a 1%
REET to finance the acquisition and maintenance of conservation areas, and a 0.5% to
finance the acquisition, construction, and operation of affordable housing for low to
moderate income persons, or persons with special needs.
The REET reform will actually promote homeownership and offer the American dream to
a greater number of our residents.






New graduated REET rates based on the value of the real property sold are imposed. The
rates would be as follows:
0.75% if the selling price is less than $250,000
1.028% if the selling price is equal to or greater than $250,000, and less than $1million;
2% if the selling price is equal to or greater than $1 million, but less than $5 million; or
2.5% if the selling price is equal to or greater than $5 million.
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4. Bills effort to make transfers of new revenue to the Education Legacy Trust Fund: The
DOR must estimate the increase in general fund revenue from the B&O tax changes, the
narrowing of tax preferences and the sales and use tax changes by 6/15 and 12/15 of each
year. The State Treasurer must transfer an amount equal to the DOR’s estimate from the
General Fund to the ELTA by the last workday or the second and fourth quarters.
What is the EDUCATION LEGACY TRUST ACCOUNT? RCW 83.100.230 (As an
educator, I did not even know this existed, so I thought perhaps some brokers would not
either, so here goes): The education legacy
trust account is created in the state treasury.
Money in the account may be spent only after
*appropriation.
Expenditures from the
account may be used only for support of the
common schools, and for expanding access to
higher education through funding for new
enrollments and financial aid, and other
educational improvement efforts. During the
2015-2017 and 2017-2019 fiscal** biennia
appropriations from the account may be
made for support of early learning programs.
It is the intent of the legislature that this
policy will be continued in subsequent fiscal
biennia.
*appropriation: is an amount of money that
a government or an organization reserves for
a particular purpose.
**biennia: occurring every two years.

NOTE FROM CLOCKHOUS BY ANGIE:
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When the Core class material was given to schools to write,
one of the issues we were to discuss is SB5239 the bill on
water availability (DID NOT PASS). It is discussed in detail
on pages 26-27. Since that time, the Governor has signed
SB6091 on 1/19/18, and the following is the updated material
on that decision!

GOOD NEWS ON HIRST!
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Update: 1/19/18
The Governor has signed SB6091, a Realtor supported bill, to fix the State Supreme Court’s
Hirst Growth Management Act decision regarding water availability for new private wells.
The final Hirst legislation includes the following components:
 For local building permit and subdivision decisions, local governments do not have to
review new exempt wells for “impairment” of instream flows. This reverses the basic
legal conclusion of the Supreme Court’s Hirst decision.
 For projects in basins with Ecology-adopted exempt well limits or mitigation
requirements, those rules still govern. In other basins specific allowances for new wells
are created in statute. The limit is 950 gallons per day average annual use per
connection; other basins are up to 3,000 gallons per day; while other basins (non-GMA
counties or areas with no instream flow rules) can again operate under the 5,000 gallon
per day exempt well limit.
 Certain areas of state are excluded from the bill and thus these exempt well allowances:
The Skagit Basin, and the Yakima Basin (Kittitas, Yakima, and parts of Benton County).
 Existing wells are grandfathered, and deemed to have satisfied the requirement to have
a legal water supply under the State Building Code.
 The bill allows local governments to rely on existing Department of Ecology rules for
purposes of meeting the requirements of the Growth Management Act.
 There are no new mitigation or metering requirements tied to well construction or new
building permits, and there is a one-time fee of $500.
ADDITIONALLY:





Local committees are established to identify projects to offset impacts to instream flows.
The scope and composition of these committees varies by whether the county completed
the Watershed Plan under the state’s Watershed Planning Act. Local committees may
recommend rulemaking changes to Ecology, but the committees themselves are not
regulatory. Ecology retains the current rulemaking authority.
$300 million ($20 million per year over 15 years) is allocated to fund projects and local
planning efforts to restore instream flows and aquatic habitat.
Certain cities and water purveyors are allowed to proceed with water rights permitting,
and a Legislative Task Force is established to make recommendations on how new water
rights for municipal uses can be mitigated.
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There is a table, prepared by Washington Water Policy Alliance, basin-by-basin breakdown of
the applicable exempt well allowances available.
The following are what was listed for Spokane area:
#
54
55
57

WRIA name
Lower Spokane
Little Spokane
Middle Spokane

ISF Status
None
Pre 1990
NEW

Exempt
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Limit on GPD
Up to 3,000

SB 5239 (DID NOT PASS) as of 12/31/17
Ensuring that water is available to support development
Understanding the Whatcom County vs. Hirst, * Futurewise, et al. decision:
Background: We protect rivers and streams across the state by creating instream flow rules,
which set the amount of water necessary for protecting fish, wildlife and recreation. In 1985, we
adopted an instream flow rule for the Nooksack River (WAC 173.501) in Whatcom County. This
rule closed most streams in the watershed to new water right permits but allowed landowners to
use permit-exempt wells in most of the area. Whatcom County’s development regulations followed
our instream flow rule.
A reliable, year-round supply of water is necessary for new home or developments. Before
October 6, 2016, court decision, many counties relied on what the Department of Ecology said
about whether year-round water was available. This court decision changes that – countries now
have to make their own decisions about whether there is enough water, physically and legally, to
approve a building permit that would rely on a well.
*Futurewise is a non-profit organization that works throughout Washington State to create livable,
equitable communities, protect our working farmlands, forests
and waterways, and ensure a better quality of life for present
and future generations. We work with communities to
implement effective land use planning and policies that prevent
waste and stop sprawl, provide efficient transportation choices,
create affordable housing and strong local businesses, and
ensure healthy natural systems.
Bill’s relation to the Whatcom County vs. Hirst, Futurewise, et al. decision
Impact: The case directly relates to Whatcom County but appears to set legal precedent that
applies in other counties where there are instream flow rules that were not intended to regulate
permit-exempt water uses. It is unclear how the decision affects areas of the state where there are
no instream flow rules. Counties are working to review the decision and what it means for them.
You should advise your client to contact their county’s building, planning or health departments
if they have questions about how the Hirst decision may affect them.
Bill’s effort to establish that evidence of potable water for a building permit may include a water
well report for a permit-exempt ground water withdrawal that is not prohibited by Department of
Ecology’s water resource rules.
Bill’s effort to allow a local jurisdiction to rely on Ecology’s water resources rules when approving
a subdivision, dedication, or short subdivision to determine if there is available potable water:
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Most counties don’t have the resources to do the extensive testing mandated by the Hirst ruling,
and the testing required is too expensive for the average homeowner. This has brought all forms
of building and development across Washington to a screeching halt, and families are suffering
as a result.
Bill’s effort to allow a county or city to rely on Ecology’s water resources rules in its
comprehensive plan under GMA: The Growth Management Act was never intended to require
local governments to exceed Ecology’s regulations. It will have an adverse impact all across our
state.
Bill’s effort to provide that a water right permit may be conditioned to mitigate impacts to fish or
aquatic resources and need not be limited to measures that require water to be replaced: Many
people depend on household wells to provide water supply – and to get their building permit
approved. This Supreme Court decision shuts down our ability to drill a household well and build
on property we own.
Now, we face significant negative impact to landowners, the construction industry, and local
governments throughout Washington State:
 Anyone who wants to build a home in a rural area will be unable to do so because of water
restrictions;
 Many property owners will suffer catastrophic economic losses;
 The collapse in value of rural properties will cause huge shift in property tax burdens to
urban residents;
 We already have a housing supply crisis in many urban parts of Washington State – we
shouldn’t let one happen in rural Washington too.
TAKE CAUTION: Remember as a broker you are not to give legal advice regarding whether an
undeveloped parcel has adequate water supply in light of this Hirst decision. The question of
whether a proposed water source meets the legal availability requirement in RCW: 19.27.097 is a
legal question. Be sure you advise you client, in writing, to seek the advice of a water specialist
(i.e. lawyer, hydrogeologist, etc.).
NWMLS #22 L&A form: This vacant land form should be used to explicitly allocate the duty to
investigate legal adequacy of water supply for the property. The statewide purchase agreement
advises buyers to ensure adequate water supply to the property and Form 21L&A includes
contingency language related to confirming water supply.
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TOPIC AREA II: LEGAL UPDATE
Educational Objective 1: Common Complaints/
Investigations/ Findings
HOW TO FILE A COMPLAINT AGAINST A LICENSEE:
1. Go on line http://www.dol.wa.gov/business/realestate/complaint.html
2. Complete a “Real Estate Programs Complaint “form
3. Attach a detailed explanation of your complaint, including dates, other parties involved,
and a summary of any efforts you’ve already made to resolve the problem. Describe events
in the order they occurred; Copies of all documents that relate to the complaint.
4. Submit the completed form and supporting documents:
 By Fax 1-360-586-0998
 By Mail:
Real Estate and Real Estate Appraisers
Department of Licensing
P.O. Box 9021
Olympia, WA. 98507-9015
WHERE TO VIEW DISCIPLINARY ACTIONS:
http://dol.wa.gov/business/disciplinaryrealest.html
RCW 18.86.030(1)(c) Failure to timely
present all written offers
“To present all written offers, written
notices and other written communications
to and from either party in a *timely
manner, regardless of whether the property
is subject to an existing contract for sale or
the buyer is already a party to an existing
contract to purchase”
*meaning of timely manner: It means to do
something reasonably quickly, or when it
should be done. This may be relative to
what the task/request it’s referring to. For example, a timely manner for a pizza delivery
might be 30 minutes. A timely manner to return a book you have borrowed from a friend
might be a month or two.
What do you think “timely manner” refers to in real estate?
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RCW 18.85.285(1) Failure to maintain a complete transaction log/file.
“Brokers and managing brokers must submit complete copies of their transactions to
their firm. The designated broker shall keep adequate records of all real estate
transaction handled by or through the firm or firms to which the designated broker is
registered. The records shall include, but are not limited to, a copy of the purchase and
sale agreement, earnest money receipt, and an itemization of the receipts and
disbursements with each transaction. These records and all other records specified by
the director by rule are open to inspection by the director or the director’s authorized
representatives.”
WAC 308-124C-105 Required records
“The designated broker is required to keep the following on behalf of the firm:
Trust account records;
a. Duplicate receipt book or cash receipts journal recording all receipts;
b. Sequentially numbered, nonduplicative checks with check register; cash disbursements
journal or check stubs;
c. Validated duplicate bank deposit slips or daily verified bank deposit;
d. Client’s accounting ledger summarizing all moneys received and all moneys disbursed
for each real estate or business opportunity transaction or each property management
account, contract or mortgage collection account.
e. In conjunction with (d) of this subsection, separate ledger sheets for each tenant
(including security deposit), lessee, vendee or mortgagor; for automated systems, the
ledger sheets may be computer generated printout which contains required entries.
f. Reconciled bank statements and canceled checks for all trust bank accounts
1. Other records:
(a) An accurate, up-to-date log of all agreements or contracts for brokerages services
submitted by the firm’s affiliated licensees.
(b) A legible copy of the transaction or contracts for brokerage services shall be retained
in each participating real estate firm’s files.
(c) A transaction folder containing all agreements, receipts, contracts, documents, leases,
closing statements and material correspondence for each real estate or business
opportunity transaction, and for each rental, lease, contract or mortgage collection
account.
(d) All required records shall be maintained at one location where the firm is licensed.
This location may be the main or any branch office.
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One of the most common problems at audit: Earnest money deposit & tracking:
After interviewing 5 managing brokers, I got the same answer from each one of them. When it is
there time for audit by Department of Licensing, one of the items that is always questioned is the
earnest money:






When was it received?
Was it deposited into the agents trust account?
Was it delivered to the settlement agent, Title Company or attorney?
Who delivered it – when and what time?
Did you get a receipt for it?

Was this done in a “timely manner”?
Do you have the receipts and the tracking information in the file?

RCW 18.85.275(3) Lack of written authority of delegation when required
“The designated broker may delegate by written agreement the duties of safe handling
of client’s funds, maintenance of trust accounts, and transaction and trust account
records, along with supervision of brokers, to a managing broker licensed to the firm.
The designated broker shall maintain a record of the firm’s managing brokers and
delegations to managing brokers.”
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EDUCATIONAL OBJECTIVE 2: CASE STUDIES
Seller disclosure versus caveat emptor - let’s review this case first:
DOUGLAS VS VISSER, 173 Wash. App 823
In Douglas v Visser, the Court of Appeals of the State of Washington found in favor of property
sellers Terry and Diane Visser (“sellers”), despite evidence that they had concealed pervasive
rot that was destroying the house from the inside out. In reaching its decision, the court
determined that the inquiries made by the homebuyers Nigel and Kathleen Douglas (“buyers”)
into the condition of the house prior to purchase were not sufficient to satisfy their duties to
“beware, inspect and question.”
In 2005, Sellers bought the property as a “fixer-upper”, and initially undertook a number of
repairs and renovations. However, they quickly realized that existing damage to the house went
well beyond their original expectations. They decided to sell and one of the Sellers, a licensed
real estate broker, listed the property for sale.
Two years later, Buyers made an offer. Upon receiving Sellers’ disclosure statement, they
discovered that Sellers had answered “don’t know” to a number of questions. Seeking
clarification, Buyers sent follow-up questions and requested a copy of the inspection report
prepared prior to Sellers’ 2005 purchase of the property (“2005 report”). Sellers replied to the
follow up questions, but Buyers remained unsatisfied that their concerns were being properly
addressed. Sellers never provided the 2005 Report to the Buyers.
The inspection ordered by Buyers (“2007 Report”) revealed small areas of rot in the house, as
well as multiple repairs made by
the Sellers adjacent to the rot.
Buyers did not discuss the report
with either the inspector or
Sellers prior to their purchase of
the property in April 2007.
Buyers bought the house for a
purchase price of $189,000,
executing a promissory note with
the Sellers for $149,000.
After purchase, Buyers began to
notice rot and pest problems
throughout
the
house.
Subsequent
inspections
uncovered damage so extreme
that the house was deemed uninhabitable. In addition, the inspections revealed significant
evidence that the rot damage had been intentionally concealed. Buyers defaulted on the
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promissory note and sued Sellers, claiming fraudulent concealment, negligent misrepresentation,
violation of the Consumer Protection Act, breach of contract, and violation of one of the Sellers’
statutory duties as a real estate agent.
The trial court found that Sellers had intentionally concealed the damage, and that “the defects
were unknown to (Buyers) and were not discoverable by a carful and reasonable inspection.” It
ruled in favor of Buyers on all claims and, after offsetting the awarded damages against the
amount still owed on the promissory note, entered a judgment for Buyers in the amount of $24,245.
The appellate court reversed on all counts, stating in its opinion that while “the Visser’s efforts
in concealing the defects of the house they were selling are reprehensible, even more so because
Visser is a licensed real estate agent…. the law retains a duty on a buyer to beware, to inspect
and question.”
The crux of the appellate court’s ruling rests on the fact that the 2007 Report revealed areas of
rot, and therefore put Buyers on notice of the defects. Buyers’ argument that they attempted to
make inquiries about the conditions of the house through their follow-up to the pre-purchase
questionnaire and their request for Sellers’ 2005 Report was to no avail. The appellate court
found that inquiries made prior to the rot-revealing 2007 Report “cannot be construed as
inquiries regarding the rot discovered during the
inspection.”
The appellate court also noted that “further inquiry”
is not necessary where it would have been fruitless.”
Nonetheless, because the trial court failed to enter
findings that Sellers’ overt attempts to cover up the
defects prior to listing the property, and their preinspection
evasiveness”
demonstrated
the
fruitlessness of further inquiries, an essential element
of each of the Sellers’ claims was not satisfied.
Concluding that Buyers “were on notice of the defect
and had a duty to make further inquiry,” the court
awarded Sellers the principal on the Promissory note
plus 18% interest and attorney’s fees, as set forth in
the promissory note.


Buyer, beware

It is more important than ever for buyers to be advised to conduct thorough inspections prior to
purchasing. Agency Law duty for brokers to disclose material facts actually known by broker:
What are your thoughts on this case?
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Scope of broker’s license (Cultum v Heritage House Realtors)
As the broker, you don’t want to get caught up in Unauthorized Practice of Law. Let’s not
forget the famous Cultom v Heritage House Realtors Case. This would be a perfect time to refresh
your memory on this case.
In 1985, the Supreme Court of Washington held that a real estate agent does not commit the
unauthorized practice of law by completing a pre-printed earnest money agreement, provided the
transaction is simple and the form was drafted by an attorney. The court held that in drafting such
agreements and their addenda, an agent is held to the standard of care of a practicing attorney.
Because the agent failed to follow the instructions of the client, she was held liable for damages
and interest.
In 1980, Cultom contacted Heritage House
Realtors (Heritage) regarding the purchase of
a home. Ramey, a Heritage agent, showed
Cultom a home owned by Smith. Cultom
decided to make an offer, but was concerned
about the structure of the house. She told
Ramey she wanted to have the house inspected
and to be able to withdraw her offer based on
that inspection. Ramey prepared an earnest
money agreement on a standardized form
drafted by an attorney. The form contained a
clause providing that in cause of suit, the
successful party would receive court costs and
a reasonable attorney’s fee. This offer was rejected, but a month later Ramey resubmitted the
earnest money agreement with an addendum raising the purchase price. Cultom later discovered
that the agreement did not contain the structural inspection contingency clause, so Ramey
prepared a second addendum regarding this. Both addenda were on forms drafted by an attorney.
Ramey merely inserted the desired modifications in a blank space, and did not select the form, as
Heritage only used a single standard form.
Smith accepted the later offer and Heritage deposited Cultom’s earnest money into a non-interest
account. Thereafter, Cultom received the inspector’s report which included a detailed list of
problems including leakage, deterioration and inadequate roof support. No major problems were
found in the plumbing, heating, or electrical systems. Cultom found the report unsatisfactory and
demanded the return of the earnest money. Smith claimed that there was nothing structurally
wrong with the house and threatened to sue Heritage if it returned the earnest money to Cultom.
Cultom hired an attorney and Heritage eventually returned the earnest money.
Cultom sued Heritage seeking damages for loss of the use of her money. She requested an
injunction restraining Heritage from engaging in the unauthorized practice of law and sought
attorney fees under the Consumer Protection Act (CPA). The trial court found Ramey’s conduct
constituted the unauthorized practice of law and a violation of the CPA. It enjoined Heritage from
similar conduct, awarded Cultom $178 in lost interest and $32,000 in attorney’s fees under CPA.
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Heritage appealed.
The Court stated that “for a long-time suppression of the practice of law by nonlawyers has been
proclaimed to be in the public interest, a necessary protection against incompetence, divided
loyalties and other evils.” The Court found that the completion of form earnest money agreements
by real estate sales persons fits its definition of the practice of law. However, it noted that there
are sound and practical reasons why some activities which meet this definition should not be
“unauthorized” simply because they are done by laypersons. The court noted that it was in the
public interest to permit real estate professionals to complete standardized forms. It cited several
rationales, including: (1) limiting costs to buyers and sellers; (2) public convenience; (3) allowing
licensed real estate professionals to participate in an activity in which they have special training
and expertise; and (4) the interest of such professionals in drafting form earnest money agreements
which are incidental and necessary to their main business.
The Court put several restrictions on the completion of forms by real estate professionals. The
Court held that a real estate broker or salesperson is permitted to complete simple, printed
standardized real estate forms that are approved by an attorney, provided the forms are used only
on simple real estate transactions that arise in the usual course of the broker’s business. Further,
the completion of such forms must be done at no charge. The Court then held that Ramey’s actions
in completing the earnest money agreement did not constitute the unauthorized practice of law. It
also lifted the injunction from Heritage.
The Court also noted that the standard of care necessary for completing such forms and their
addenda was that of a practicing attorney. The Court addressed Ramey’s failure to include a
subjective right in the contingency clause contained in the second addendum regarding a
satisfactory inspection. It stated that “an attorney is liable for all losses caused by his or her
failure to follow the explicit instructions of the client.” It also noted that “when a broker
undertakes to practice law and prepares a contract at variance with the client’s instructions, he
or she is liable for negligence.” The Court held that because Ramey was practicing law and failed
to comply with Cultom’s wishes, she was liable for all damages caused by her negligence. Thus,
the Court affirmed the award of $178 in lost interest.
Regarding attorney’s fees under the CPA, the Court held that the act did not apply because Ramey
has not committed the unauthorized practice of law. However, because the earnest money
agreement contained the “attorney’s fee” clause, the court remanded this issue for a
determination of whether Cultom has a contractual claim for attorney’s fees.
Be aware of NWMLS form 34 – Addendum/Amendment to Purchase and Sale Agreement when
you complete this form…….

There is a “*bright line” between the practice of brokerage services and the practice of law, i.e.
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drafting a contract between two third parties.
*bright line: A judicial rule that helps resolve ambiguous issues by setting a basic standard that
clarifies the ambiguity and establishes a simple response. The bright line rule exists to bring clarity
to a law or regulation that could be read in two (or more) ways. Often a bright line is established
when the need for a simple decision outweighs the need to weigh both sides of a particular issue.
When completing earnest money agreements, brokers are held to the standard of care of a
practicing attorney.
Here is the definition of “Standard of Care”:
“An attorney is held to the standard that any reasonable attorney in possession of the
same knowledge and skill that an ordinary member of his or her profession possesses, as
long as he is acting with reasonable care and diligence, in good faith and honest belief
that his advice and acts are well founded at the time. Here, mere errors in judgment are
excusable (Best Judgment Rule) and cannot be judged solely with the gift of hindsight
without substantial injustice. He or she is required to exercise ordinary care and caution
(diligence) in the use of that skill (Due Care Rule), and procedural and technical failures
are held to be the most common breaches.”

The Washington Consumer Protection Act RCW 19.86 applies to real estate brokers
(Edmonds v John L. Scott Real Estate)
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Let’s review this case and the facts:
Cora E. EDMONDS, Respondent, v. JOHN L. SCOTT REAL ESTATE, INC., Appellant.
Cora E. Edmonds signed a buyer/broker agreement with an agent of John L. Scott Real Estate,
Inc. The agent showed her a house listed by another Scott agent and, after reassurance from the
agent that a basement drainage problem would be fixed and warranted; Edmonds signed an
earnest money agreement for the purchase of the house.
As the closing date approached, the basement was still wet, and Edmonds demanded the return of
her earnest money. Scott's general counsel unilaterally determined, without investigation, that
the drainage problem had been fixed. He declared Edmonds in default and disbursed half of her
earnest money to the sellers and half to the agents involved in the transaction. Edmonds sued.
The trial court found that John L. Scott breached its fiduciary duty with respect to its disbursement
of the earnest money, breached the earnest money agreement, was negligent in the preparation of
the earnest money agreement, and committed two violations of the Consumer Protection Act
(CPA). The court awarded Edmonds damages, including $10,000 in exemplary damages for
each CPA violation, and awarded her attorney
fees and costs. We affirm all the trial court's
determinations of liability and its award of
costs, modify the award of exemplary
damages, and remand for recalculation of the
award of attorney fees.
FACTS: In 1993, in the course of looking for
a home to purchase, Edmonds met with one of
Scott's agents, James Tjoa. Tjoa explained
that if Edmonds signed a buyer/broker
agreement, he would be her agent and work
exclusively in her best interests. Edmonds signed, and Tjoa showed her the house at issue in this
appeal. The house was listed by another Scott agent, Erma Zimmerman.
Edmonds planned to use the basement of her house as a home office and was concerned about
puddles of water she saw in the basement. After speaking with Zimmerman, Tjoa informed
Edmonds that the problem would be taken care of and warranted. After Tjoa assured Edmonds
that he would draft the necessary documents to guarantee her a dry basement, Edmonds authorized
him to prepare an earnest money agreement for the purchase of the house. Tjoa added the
following language to the inspection contingency addendum to the earnest money agreement:
“Seller to furnish copy of warranty for drainage work done”. According to Tjoa, this language
was sufficient to ensure a dry basement. Edmonds signed the agreement and paid $5,001 in
earnest money. Closing was set to occur between February 17 and February 23, 1994.
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The inspection contingency conditioned the
agreement on Edmonds' approval of a
written general building inspection report.
The report confirmed the existence of the
water problem in the basement and noted that
a sump pump was being installed in the
basement.
This was the first notice to
Edmonds of the existence of, or need for, a
sump pump. In the notice of disapproval of
the report, Tjoa intentionally made no
reference to the basement water problem on
the ground that the language he had added to
the inspection contingency sufficiently
protected Edmonds' interest.
On January 10, 1994, Zimmerman gave Tjoa and Edmonds a property information form in which
the sellers stated that they were not aware of any existing problems with flooding or drainage on
the property and that Bodine Construction had corrected a prior problem. Approximately two
weeks before closing, but after receiving the property information form, Edmonds discovered a
significant amount of water in the basement. She again notified Tjoa who, after talking with
Zimmerman, informed Edmonds two days later that Bodine had done more work at the house.
Steve Bodine of Bodine Construction told Edmonds that the installation of the sump pump had
been a mistake and that additional external work was needed in order to divert water away from
the house and solve the problem.
Edmonds called Tjoa daily from January 26 to February 3, 1994 and expressed concern about the
water problem. Despite this, Tjoa did nothing to obtain additional warranty information or to
determine Bodine's progress in completing the additional drainage work. Soon thereafter,
Edmonds notified Tjoa through her counsel that she was terminating the transaction and
demanded the return of her earnest money.
Pursuant to standard company practice, Edmonds' file was turned over to Scott's general counsel
for handling. Without conducting any factual investigation into Edmonds' complaints regarding
the water in the basement, and without undertaking to ascertain whether any warranties covered
the work, Scott's counsel unilaterally determined that the drainage problem had been remedied.
Less than a week later, the basement flooded again. Nonetheless, Scott's counsel reiterated to
Edmonds' counsel that the drainage problem had been fixed.1 When Edmonds refused to close on
the ground that the water problem had not been fixed, Scott's counsel declared her in default and
directed Scott's trust department to disburse half of her earnest money to the sellers and half to
Tjoa and Zimmerman.
Edmonds sued Scott, alleging unlawful forfeiture, breach of contract, breach of fiduciary duty,
conversion, misrepresentation, fraudulent concealment, and violation of the CPA. After a bench
trial, the court found that Scott breached the buyer/broker agreement and the earnest money
agreement, its fiduciary duty as Edmonds' agent, and the standard of care owed by a real estate
agent in preparing an earnest money agreement and notice of disapproval. The court found that
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Zimmerman failed to disclose material facts by failing to disclose the extent of the drainage work
that had been performed prior to Edmonds' signing the earnest money agreement and by
presenting a property information form containing statements she and Tjoa knew were false.
These acts by Zimmerman, the court found, violated the CPA. The court also found that
Zimmerman breached the earnest money agreement by failing to deliver the warranties as to the
drainage work. In addition, the court found that Scott's disbursement of the earnest money
constituted conversion, a breach of fiduciary duty, and a violation of the CPA. The court awarded
Edmonds the earnest money, interest, exemplary damages for each CPA violation, attorney fees,
and costs. Scott appeals the court's determinations of liability and Edmonds cross-appeals the
attorney fees award.

DISCUSSION: Consumer Protection Act-Disbursement of Earnest Money
Unfair methods of competition and unfair or deceptive acts or practices are unlawful under the
CPA. RCW 19.86.020. Actions or transactions within the statutory authority granted to the real
estate commission in chapter 18.85 RCW may not be construed to be a violation of the CPA. RCW
19.86.170. Because exceptions to the CPA must be narrowly confined, Vogt v. Seattle-First
National Bank, 117 Wash.2d 541, 552, 817 P.2d 1364 (1991), in order to fall within this exception,
the particular practice found to be unfair or deceptive must be specifically permitted. Miller v.
U.S. Bank of Washington, 72 Wash.App. 416, 420, 865 P.2d 536 (1994). An action or transaction
is not exempt merely because it is regulated generally, Miller, 72 Wash.App. at 420, 865 P.2d 536,
or merely because a regulating agency acquiesces in it, Vogt, 117 Wash.2d at 551-52, 817 P.2d
1364. Rather, the agency must take “‘overt affirmative action’s specifically to permit the actions
or transactions engaged in’ by the person or entity involved in a Consumer Protection Act
complaint.” Vogt, 117 Wash.2d at 552, 817 P.2d 1364 (quoting In re Real Estate Brokerage
Antitrust Litig., 95 Wash.2d 297, 301, 622 P.2d 1185 (1980)).
Scott argues that its method of disbursing earnest money is specifically authorized by WAC 308124E-013(3) and therefore may not be construed as a violation of the CPA. Under that regulation,
if an earnest money agreement terminates according to its own terms prior to closing,
disbursements of funds may be made as provided by the agreement without a written release.
WAC 308-124E-013(3)(i). Otherwise, no disbursements may be made except as set forth in the
agreement without a written release from the purchaser and seller. WAC 308-124E-013(3).
Scott's reliance on WAC 308-124E-013(3) is misplaced. As plainly stated, disbursement without
a written release is permitted only when the agreement terminates according to its own terms. An
agreement terminates by its own terms only upon the happening of an event specifically identified
in the agreement as one that will cause such termination. Edmonds' earnest money agreement
enumerates the circumstances under which the agreement automatically terminates.2 None of
those enumerated circumstances encompasses the events leading to Edmonds' decision not to
close. The agreement did not terminate by its own terms. Instead, there was an actual dispute
as to Edmonds' entitlement to the funds, and Scott had no authority under WAC 308-124E-013(3)
to disburse the funds without a written release.3
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Because Scott's practice is not specifically permitted under 18.85 RCW, the next question is
whether it violates the CPA. To establish a violation of the CPA, a plaintiff must establish the
following elements: “(1) unfair or deceptive act or practice; (2) occurring in trade or
commerce; (3) public interest impact; (4) injury to plaintiff in his or her business or property; and
(5) causation.” Hangman Ridge Training Stables, Inc. v. Safeco Title Ins. Co., 105 Wash.2d 778,
780, 719 P.2d 531 (1986). An act or practice is unfair or deceptive for purposes of the CPA if it
has the capacity to deceive a substantial portion of the public. Hangman Ridge, 105 Wash.2d at
785, 719 P.2d 531; Sign-O-Lite Signs, Inc. v. DeLaurenti Florists, Inc., 64 Wash.App. 553, 561,
825 P.2d 714, review denied, 120 Wash.2d 1002, 838 P.2d 1143 (1992). A misrepresentation
made to only one person can have the capacity to deceive many where it is made in a standard
form contract. Henery v. Robinson, 67 Wash.App. 277, 291, 834 P.2d 1091 (1992), review denied,
120 Wash.2d 1024, 844 P.2d 1018 (1993).
Scott's standard earnest money agreement provides that in the event of default by the purchaser,
the earnest money will be forfeited to the seller as liquidated damages. The contract does not
disclose, nor do Scott's agents inform purchasers, that in the event of a dispute as to whether the
purchaser is in default, Scott's general counsel unilaterally determines whether there was a default
and how the earnest money is to be disbursed. It also does not disclose that Scott's general
counsel is the sole determiner of whether the matter needs investigating and that a decision as to
the merits of the purchaser's complaints may be reached with no investigation whatsoever. Nor
does Scott disclose that it has a financial interest in the determination insofar as it is a potential
recipient of a portion of the funds if the purchaser is in default. In sum, a purchaser is never
informed that, while acting as his or her agent, Scott may simultaneously act not only as the seller's
agent but also in furtherance of its own financial interests as well.
All of these undisclosed practices were followed in Edmonds' case. In an unchallenged finding,4
the trial court found that Scott's counsel conducted no factual investigation into the merits of
Edmonds' claims regarding the seller's failure to cure the drainage problem, but nonetheless
informed her counsel that the problem had been fixed. In the present case, the problem had not
been corrected, as evidenced by the continued flooding of the basement after Scott's counsel
declared the problem fixed and Edmonds in default. The unfairness of this practice is selfevident. Further, as Scott acknowledged, it followed this policy dozens, perhaps hundreds, of
times in a period of four years, so the practice has the capacity to deceive a substantial portion of
the public.
Real estate sales clearly constitute “trade” or “commerce” for purposes of the second element of
a CPA violation. See RCW 19.86.010(2); Nordstrom, Inc. v. Tampourlos, 107 Wash.2d 735, 740,
733 P.2d 208 (1987); Short v. Demopolis, 103 Wash.2d 52, 61, 691 P.2d 163 (1984).
Scott argues, however, that its practice of disbursing earnest money relates to the exercise of its
professional judgment, not the entrepreneurial aspects of its services. Scott misinterprets the
court's statements in Haberman v. WPPSS, 109 Wash.2d 107, 169-70, 744 P.2d 1032 (1987) and
Short, 103 Wash.2d at 61, 691 P.2d 163.
The court in those cases distinguished the
entrepreneurial aspects of the practice of law from the substantive quality of services such as
strategy employed in a particular litigation, and held that the former claims fall under “trade or
commerce” as it is defined in the CPA, but the latter do not. This distinction does not apply here.
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The acts at issue are not analogous to an attorney's decisions regarding strategy in a client's case.
Rather, they are part of a practice Scott follows in multiple transactions and fall squarely within
the broad scope of the terms “trade” and “commerce” under the CPA.

Discussion:
1. Current problems regarding refund of earnest money
2. Earnest money held in agent’s trust account vs. attorney’s or settlement agents
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TOPIC AREA III
BUSINESS PRACTICES UPDATE
Educational Objective 1: Organizational Structures,
Roles & Responsibilities
TEAMS: Department of Licensing does not license “teams”. The license must be held in the
individual’s name.
Team names: A team is a group of licensees led by a
managing broker who are working together to provide real
estate brokerage services for a licensed real estate first and
designated broker.
Team name guidelines: Team names can only be used if;
 The Designated Broker or responsible Managing
Broker authorized the use of the team name.
 The firm name is clear and conspicuous. The team
name cannot be confusing to the DOL of consumes
as to who is offering brokerage services.
 Team names should include the word “Team” or a
similar word. It should be clear to consumers that
there is a relationship between the team and the licensed real estate firm.
 As always, your advertising must include your firm’s name or assumed name in a way
that is visible and legible for consumers.
 Like assumed names, the team names can’t be a sole proprietorship, partnership, limited
liability partnership, corporation, LLC or other legally recognized business entity
conducting brokerage service.
 And remember! If you’re on a team the law still applies to you! Being a team does not
change your legal responsibilities. The firm’s Designated Broker is responsible for all
teams and their conduct.
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Rules for using assumed names in advertising
If you have an assumed name license
You may use the assumed name in advertising, or use both the complete firm name and assumed
name as licensed. You may not use only part of either the firm name or the assumed name. For
example, if your firm is Sunshine Realty, Inc." and you have an assumed name license for John's
Group," you may advertise as "John's Group," or "Sunshine Realty, Inc., John's Group,", but not
as "Sunshine John's Group."
If you don't have an assumed name license
You may advertise a title, group, team, or brand name without getting an assumed name license if
the advertisement always displays the firm's licensed or assumed name clearly and conspicuously.






The advertising must use color, contrast, size, or audibility to ensure the firm's name is
readily noticeable and understood.
The recipient of the advertising must be able to clearly distinguish the licensed firm name
from the name of the unlicensed group, team, or brand.
The advertising can't include wording that:
o Suggests a legal entity separate from the real estate firm, such as "Inc.," "LLC," or
"Corp."
o Is commonly understood to reference an entire firm or office, such as "realty,"
"realtors," "firm," or "real estate."
Affiliated licensees who want to use an unlicensed title or brand must get advance written
approval from their firm's designated broker. This written permission should be available
to our auditors or investigators upon request.

ASSISTANTS – UNLICENSED GUIDELINES
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To clarify what duties a licensed and unlicensed assistant can perform, the Department of
Licensing published guidelines:
Unlicensed Assistants MAY:

















Provide information about the characteristics of a real estate listing or the terms of a
transaction, as written and approved by a real estate licensee.
Pick up or deliver documents and keys.
Follow up on loan commitments and pick up or deliver loan documents after a contract
has been negotiated.
Write and place advertising.
Gather market analysis information.
Perform normal clerical duties such as typing, scheduling appointments, etc.
Transport people to properties and surrounding areas of interest. While performing this
duty, they may only provide answers that are on preprinted material prepared by a real
estate licensee.
Obtain any public information from government offices, utility companies, title companies
etc.
Make keys, install boxes, and place signs on the property.
Greet people at an open house, distribute preprinted media material, and help provide
security.
Submit forms and changes to a multiple listing association.
Check on the progress of the loans, credit reports, etc.
Receive rent payments and compute commission checks.
Record and deposit earnest money and security deposits.
Order or perform repair or maintenance.
Conduct telemarketing or phone canvassing to schedule appointments to seek clients,
provided (1) compensation is not conditioned upon receipt of compensation by the licensee
or firm (2) they don’t provide any other brokerage services.

Unlicensed Assistants MAY NOT:
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Show properties, answer questions, or interpret information about the property, price, or
condition.
Interpret information about listings, titles, financing, contracts, closing, or other
information relating to a transaction.
Fill in legal forms or negotiate price or terms.
Hold or disburse trust funds.
Perform any act with the intent to circumvent, or which results in the circumvention of real
estate licensing laws.
Do you have an assistant? Do you know what your assistant does
on a daily basis representing you? Many times, it is easy for an
assistant, without realizing it, to step over the line and help you
on a transaction. Now would be a great time to take a moment
and review the MAYS and MAY NOTS with your assistant so
that you are in compliance with the law.

Licensee’s Status as Independent Contractor
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A business may pay an independent contractor and an employee for the same or similar work, but
there are important legal differences between the two. For the employee, the company withholds
income tax, Social Security, and Medicare from wages paid. For the independent contractor, the
company does not withhold taxes. Employment and labor laws also do not apply to independent
contractors.
To determine whether a person is an employee or an independent contractor, the company weighs
factors to identify the degree of control it has in the relationship with the person.


Does the company control or have the right to control what the worker does and how the
worker does the job?



Does the company control the business aspects of the worker’s job? These include
arrangements like how the worker is paid, whether expenses are reimbursed, and who
provides tools and supplies.



Is there a written contract or employee benefits such as a pension plan, insurance, or
vacation pay?



Will the relationship continue and is the work a key aspect of the business?

The Internal Revenue Service uses a right-to-control test to assess a business' tax liability. Visit
the IRS website for more information.
Each state also has tests to determine a person’s status under workers’ compensation and
unemployment insurance laws. The economic realities test used in most states makes it harder to
classify a worker as an independent contractor because, in addition to the degree of control test, it
considers the degree the worker is economically dependent upon the business. State-specific
information is available from state workforce agencies.
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The table highlights some differences in the business relationship with employees and independent
contractors.
Description

Employee

Contractor

Covered by a number of
Employment Laws

federal and state employment
and labor laws
A

potential

person or department that

approved

wants a certain service or

by
The

job

task completed. A potential

offer. After a person accepts

contractor might complete a

the position, the employer

proposal.

must

enters

ask

receives

for

a

additional

about

to

a

contract,

employee such as date of birth,

Work with the legal or

marital status, and citizenship

procurement section of the

status.

business.
address,

filing status, and number of

Agencies

into

including a Statement of

Social Security number, tax

Other

The contractor

the

exemptions on a W-4

Reporting

contractor

Human

handled

Provides name,

Requirements

potential

is

information

Payer’s Tax Reporting

A

normally interacts with the

applicant

Tax Documents

and labor laws

completes an application that
Resources.

Hiring Practice

employee

Not covered by employment

Provides
Taxpayer

name,

address,

Identification

Number, and certification
about

back

up

withholding on a W-9

Reports all money paid to the

Reports payments of $600 or

employee during the tax year

more in a calendar year on a

on a W-2

Form 1099

Reports for state and federal
Unemployment Insurance

None
A contract may be for a total

Value
Contract

of

Work

or

Earns either an hourly rate or a
salary

amount. It could be for an
hourly, daily, or weekly
amount that ends on a
specific date or a total
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Description

Employee

Contractor
amount to be paid when the
job is completed.

An employee pay period must

Accounts Payable pays a

remain

same

unless

contractor after receiving an

changed.

Pay

invoice. The terms of the

periods vary from one week to

contract or Statement of

one month. Federal and state

Work dictate when payments

laws require that an employee

are made, such as upon

be paid on the normal pay date

completion of a task or by

or earlier if the pay check is not

periodic

negotiable on the normal pay

amounts.

date, which can occur on

not paid by payroll staff in

holidays.

most businesses.

formally

When Paid

the

Contractors are

Definition
The relationship of the Broker to the Designated Broker is that of an independent contractor.
This relationship affords the Broker maximum freedom and flexibility. It is established and
described in a contract and includes how listings and compensation will be handled in the event
that the Broker leaves the company. It must be signed by the Broker and is included upon
affiliation with the Designated Broker.
To meet state and federal requirements, a Broker is an Independent Contractor if:




The Broker holds a valid real estate license.
Substantially all of the sales Broker’s income performed as a real estate agent (90% or more)
must be directly related to sales or other output rather than to the number of hours worked.
A written agreement which specifically states that the Broker will not be treated as an employee
for federal and state tax purposes with respect to services performed as a real estate agent.

Independent Contractor’s Agreement
Upon affiliation with a Designated Broker, the Broker may enter into a written Independent
Contractor’s agreement with the Designated Broker setting forth the duties and responsibilities of
both parties.
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Broker Personal Safety
PERSONAL SAFETY:
More than 50% of the nation’s real estate brokers say their firms don’t have safety procedures in
place to help protect them from the dangers of meeting strangers in empty houses – or that if they
do have such procedures, they don’t know what they are.
That is according to a survey by the National Association of Realtors
(http://www.realtor.org/sites/default/files/reports/2015/2015member-safety-report-2015-03-02updated.pdf) that found only 46 percent of agents said their brokerage has safety procedures in
place.
Concerns about agent safety were heightened last fall by the death of Arkansas Realtor Beverly
Carter. Prosecutors say Carter was kidnapped and murdered after showing a home to a stranger.
Carter’s death prompted calls for real estate associations, multiple listing services or real estate
brokerages to adopt uniform, mandatory safety procedures (//www.inman.com/2014/09/29/mlssrealtor-associations-have-critical-role-to-play-in-safeguarding-members/).
Requiring real estate agents to vet potential clients before meeting them for the first time, for
example, could reduce incidents where agents are set up by criminals.
If safety procedures are voluntary, proponents say, some agents will ignore them or take risks to
gain a competitive advantage.










About 1 in 5 survey respondents said they’d participated in a Realtor safety course, and the
“typical member meets 50 percent of their prospective buyers that they do not know in a
real estate office (or) a neutral location before first viewing a home,” NAR said.
A little more than 1 in 10 (13 percent) said they use a smartphone safety app to track their
whereabouts and alert colleagues in the event of an emergency. Commonly used apps
included LIFE 360, Find my iPhone, bSafe, Guardly, and Google’s Family Locator.
The survey of 2,804 Realtors found that the vast majority of Realtors have never been
victims of a crime, violent or otherwise, while on the job. But 4 in 10 real estate
professionals have experienced a situation that made them fear for their personal safety –
or “the safety of their personal information”
Women were far more likely than men to report such incidents. While 1 in 4 men said
they’ve feared for their personal safety or the safety of their personal information in
situations including open houses, vacant homes, and unsecured properties, nearly half of
women – 48 percent – reported such fears.
While the survey found men and women were equally likely to carry weapons for selfdefense, women preferred pepper spray and men were more likely to carry a gun.
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Of the 4 percent of Realtors who said they’ve been victimized on the job, 2 percent said
they’d been robbed, 1 percent said they’d been assaulted and 1 percent said they were
victims of identity theft.
That category includes landlords, real estate agents
and brokers, and others who work in brokerage
offices and those who conduct activities related to
real estate such as property managers and
appraisers. Property managers and landlords
appear to be at far greater risk than real estate
agents. Of the 16 workplace homicides in the real
estate industry in 2013, only one involved “offices
of real estate agents and brokers.” Nine homicides
were associated with “lessors of residential
buildings and dwellings” and six were associated
with “real estate property managers.”

TEN COMMANDMENTS FOR REAL ESTATE AGENT SAFETY:
When in doubt, always get people to meet you at your office first prior to showing them any
property. Remember, if they come into your office, witnesses are present that could identify the
person if needed.
Always trust your gut feeling. Go with your first instinct. It has been proven that 85% of the time
your gut instinct will be correct, so trust what it is trying to tell you.
Always make a copy of people’s driver’s licenses. The photo contained on the license is much
better for law enforcement to use rather than relying on a composite drawing.
Always obtain the vehicle make, model, and color of people’s vehicles prior to taking them to a
property.
Never show a property after dark alone, but if you absolutely must do so, always take another
person with you. Your chances of becoming a crime victim always decrease by 80% if you have
another person with you.
Always minimize the amount of excessive or expensive jewelry that you wear to work. Remember
the primary motive when it comes to attacking real estate agents is robbery.
Never allow a criminal to take you to a second location. Make them commit their crime where
you have access to other people that are around.
Always be aware of your surroundings, and maintain a distance of 6-8 feet from people you
encounter, because that gives you reaction time. Remember that more crime is committed in the
daytime because people don’t expect it to happen to them, and we allow people to get closer to us
in the daytime hours.
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Always have people follow you to the property to be shown if you cannot establish a “good”
feeling about them. Real estate agents have a higher risk of becoming a carjacking victim because
of putting strangers into their vehicle and driving the potential criminal to different locations.
Make sure that you have “911” in a speed dial button on your cellular phone, as well as your office
number, because you may not have the time to use 4 keys if you are in trouble. Always have your
cellular phone with you, but protect it by not advertising that you have one, because that is your
only contact with the outside world.
SAFETY TIPS TO SHARE WITH SELLERS:
Brokers should take a positive approach with sellers and tell them they don’t expect anything to
happen, but to be proactive and take a few steps to protect their home.









Lock up or remove prescription drugs before an open house or showing.
Lock up or remove valuables such as jewelry, weapons, small electronics, laptops and even
mail. Tell homeowners not to wait for something to go missing. Even trinkets that have
sentimental value should be locked away.
Be more vigilant than ever about keeping your doors and windows locked.
Consider investing in a security system while your home is on the market.
Remove family photos to avoid attracting a stalker.
Make sure your home is well-lit at night;
Don’t let strangers into your home without an agent.
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DOL ONLINE RENEWAL AND LICENSE MAINTENANCE FEATURES
NOTE: Department of licensing highly recommends that brokers renew their license using
the on-line renewal process we will review below. Paper renewals will soon no longer be
accepted.

On line renewal:
First you should check to make sure you have completed the required courses and clock
hours per the attached information found on the DOL Website. Add up your hours (twice)
as many agents submit, then are audited and are found to be missing ½ to 1 hour.
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Next, update your information (if you are transferring from your firm, this step is also listed
below of what needs to be done).
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Next, be ready to answer some questions
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If your renewal notice says it’s time to have your background check, then click on
“fingerprinting and background checks”.

The following are Eastern Washington locations to have the electronic fingerprinting done.
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NOW YOU ARE READY TO RENEW!
What you’ll need:
 Your license number
 Visa, Master Card, or American Express credit or debit card to pay your renewal fee, you
can click on “renewal fee” and it will list the menu of renewal fees.
 If needed, documents for “criminal history questions” (which you already reviewed) ready
to upload.
 Click on “uploading document instructions”
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EDUCATIONAL OBJECTIVE 2:
RESIDENTIAL REAL ESTATE PRACTICES
LOVE LETTERS:
They start out innocent enough. Just a simple note written by the buyer to the seller on how much
his family would love to own their home. The school district would be perfect for their three
children. Often a picture of the perfect little family, including the dog and the cat, would be
enclosed. Now, the seller has three offers in front of them, one, with this love letter. All, pretty
much the same offer. The sellers have raised their three children in this home and yes, it was the
best school district ever……which offer do they chose……the one with the love note and the
picture. It does work. It is discrimination. When your seller chooses a buyer over another using
any information provided in the “love letter” it could be considered discrimination. The other two
buyers who had offers almost similar to the one chosen have the right to file a case of
discrimination. If a real estate broker should violate any Fair Housing Laws:
Under RCW 18.85.361 Disciplinary action – Grounds.
(16) Discrimination against any person in hiring or in real estate brokerage service activity, on the
basis of any of the provisions of any local, county, state of federal antidiscrimination law.

RCW 18.85.361 Disciplinary action – Grounds.
In addition to the unprofessional conduct described in RCW 18.235.130, the director may take
disciplinary action against any person engaged in the business or acting in the capacity of a real
estate broker, managing broker, designated broker, or real estate firm, regardless of whether the
transaction was for the person's own account or in a capacity as broker, managing broker,
designated broker, or real estate firm, and may impose any of the sanctions and fines specified in
RCW 18.235.110

COULD THIS HAPPEN TO YOU? THOSE ‘LOVE LETTERS’ SEEM INNOCENT
ENOUGH IN THE BEGINNING, RIGHT? THINK ABOUT HOW YOU WOULD
HANDLE A ‘LOVE LETTER’ IF YOU WERE PLACED IN THIS SITUATION……
RCW 18.235.110
Unprofessional conduct—Finding.
(1) Upon finding unprofessional conduct, except as provided in RCW 9.97.020, the
disciplinary authority may issue an order providing for one or any combination of the following:
(a) Revocation of the license for an interval of time;
(b) Suspension of the license for a fixed or indefinite term;
(c) Restriction or limitation of the practice;
(d) Satisfactory completion of a specific program of remedial education or treatment;
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(e) Monitoring of the practice in a manner directed by the disciplinary authority;
(f) Censure or reprimand;
(g) Compliance with conditions of probation for a designated period of time;
(h) Payment of a fine for each violation found by the disciplinary authority, not to exceed five
thousand dollars per violation. The disciplinary authority must consider aggravating or
mitigating circumstances in assessing any fine. Funds received must be deposited in the related
program account;
(i) Denial of an initial or renewal license application for an interval of time; or
(j) Other corrective action.
(2) The disciplinary authority may require reimbursement to the disciplinary authority for
the investigative costs incurred in investigating the matter that resulted in issuance of an order
under this section, but only if any of the sanctions in subsection (1)(a) through (j) of this section
is ordered.
(3) Any of the actions under this section may be totally or partly stayed by the disciplinary
authority. In determining what action is appropriate, the disciplinary authority must first
consider what sanctions are necessary to protect the public health, safety, or welfare. Only after
these provisions have been made may the disciplinary authority consider and include in the
order requirements designed to rehabilitate the license holder or applicant. All costs associated
with compliance with orders issued under this section are the obligation of the license holder or
applicant.
(4) The licensee or applicant may enter into a stipulated disposition of charges that includes
one or more of the sanctions of this section, but only after a statement of charges has been issued
and the licensee has been afforded the opportunity for a hearing and has elected on the record to
forego such a hearing. The stipulation shall either contain one or more specific findings of
unprofessional conduct or a statement by the licensee acknowledging that evidence is sufficient
to justify one or more specified findings of unprofessional conduct. The stipulations entered into
under this subsection are considered formal disciplinary action for all purposes.
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LET’S REVIEW THE PROTECTED CLASSES, FEDERAL, STATE AND A FEW
COUNTIES AND CITIES:
FEDERALLY PROTECTED CLASSES:
 Race
 Color
 National Origin
 Religion
 Disability
 Sex
 Familial Status
CLASSES PROTECTED UNDER WASHINGTON STATE LAW (in addition to the above)
 Marital Status
 Sexual Orientation
 Gender Identity
 HIV/AIDS and Hepatitis C. Status
 Veteran/Military
 Status
CLASSES PROTECTED UNDER KING COUNTY ORDINANCE:
 Same as state, plus:
 Age
 Section 8
 Ancestry
 Use of a service or assistive animal
CLASSES PROTECTED UNDER SEATTLE CITY ORGINANCE:
 Same as King County, plus:
 Political Ideology
But not: Ancestry
CLASSES PROTECTED UNDER TACOMA CITY ORDINANCE:
 Same as King County,
But not Section 8
Housing discrimination doesn’t always mean having a door slammed in your face or a bigoted
remark directed your way. Unsuspecting renters or home buyers may be politely turned away from
the housing of their choice, even though they are qualified.
The law applies to all real property transactions including sale, appraisal, brokering, exchange,
purchase, rental, or lease of real property or applying for a real estate loan.
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ILLEGAL ACTIONS:
The following are examples of illegal actions when based on an individual’s race, color, religion,
national origin, sex, familial status, or disability:
 Refusing to rent or sell a dwelling after a legitimate offer has been made.
 Refusing to negotiate for the sale or rental of a dwelling.
 Setting different terms, conditions, or privileges related to the sale or rental of a dwelling,
or to the use of facilities and services provided in conjunction with a dwelling.
 Saying a dwelling is unavailable for rent or sale when it is available.
 Making a profit by convincing owners to sell or rent properties based on fear of declining
property values because members of a protected class are moving into a neighborhood.
(Known as blockbusting)
 Advertising the availability of a dwelling in a way that implies a preference for a certain
type of buyer or renter, or places a limitation on the use of a dwelling for certain groups.
 Denying access to or membership in any multiple listing service, real estate brokers
association or other organization in the business of selling or renting housing, or setting
different terms or conditions for membership in such organizations.
 Refusing to make a mortgage loan.
 Refusing to give information about loans.
 Discriminating in the appraisal of the property.
 Refusing to purchase a loan or setting different terms for the purchase of a loan.
 Interfering in any way with a person’s exercise of their fair housing rights.
RETALIATION:
It is against the law for someone to penalize or discriminate against you because:
 You file a discrimination complaint
 You cooperate with a discrimination complaint
 You cooperate with the enforcement of a discrimination complaint
 You comply with anti-discrimination laws

HARASSMENT
Anti-discrimination laws also protect you from harassment. Harassment is conduct that is directed
at you.
 Threats
 Slurs or epithets
 Threatening acts
 Posting offensive materials on walls, bulletin boards, e-mail etc.
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MULTIPLE OFFERS BEST PRACTICES
There are no laws or rules from The Department of Licensing on multiple offers. Under the Law
of Agency, RCW 18.86.030:
“To present all written offers, written notices and other written communications to and
from either party in a timely manner, regardless of whether the property is subject to an
existing contract for sale or the buyer is already a party to an existing contract to
purchase”.
With this in mind I decided to “interview” numerous (5 to be exact) managing brokers in the
Spokane Area to get their take on “multiple offers” and the one thing they all agreed upon is:
“Do what the seller wants you to do- always follow your seller’s instructions”
Here are some options for your seller:
1. Reject all offers submitted.
2. Choose one offer, even if it is not the best
3. Choose the highest offer
4. Counter one offer and reject the others
5. Counter offer more than one offer – BUT BEWARE –don’t put your seller in a position
where he/she may have sold the property to two parties!
6. Counter offers and accepting offers in “first and backup” positions.
7. Avoid evaluating offers based on discriminatory information or protected classes.
8. Your seller should evaluate offers based on a buyer’s ability to close on terms acceptable
to seller.
NWMLS Form 35 E ESCALATION ADDENDUM TO PURCHASE AND SALE AGREEMENT
This form can be used in certain situations. These agreements basically say that they will match
or go to a certain dollar amount higher than the highest offer. Many times, the seller will choose
this offer due to the fact that it may then be the highest offer.
Another form that is commonly used at this time, when the type of financing relies on it, is
Form #22EF EVIDENCE OF FUNDS ADDENDUM TO PURCHASE & SALE AGREEMENT
This form covers many various ways to inform your seller of where the purchaser is obtaining
funds to close. Once again, the agent is merely checking the boxes that apply to the purchaser’s
situation and not relying on using Form 34 and creating language that could be interpreted
incorrectly.
And once again we hear the coined phrase, ‘TIME IS OF THE ESSENCE”. Be sure to always
keep in mind “BEST PRACTICES”, especially in multiple offer situations.
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BUILDER CONTRACTS
You have decided to build your own home. You’ve chosen your layout and selected all
the finishes and fixtures, now, all you have to do is sign the contract. The contract form
may have very few terms with very few details, or it may be so detailed and filled with
complicated terms that it is hard to understand. Neither of those situations is acceptable.
Many terms are to benefit the builder, which is very common as they need very detailed
instructions to understand exactly what it is you want. To fully protect your rights, the
contract terms should be complete, specific and easy to understand. Before you sign you
need to understand the contract, if you don’t, seek legal advice.
Quick tips to protect your rights in a construction contract:








Make sure your contractor has a license
Verify with your contractor that he or she is insured
Check your contractor’s references and consult the Better Business Bureau
Review any contract the contractor provides you – make sure it is clear and
complete
Consider hiring a professional to review the plans and specifications
Consider hiring an attorney to review and explain the contract to you
Most importantly, do not be afraid to negotiate the contract with the contractor

Builder Deposit (non-refundable)
Money paid upfront at the time of the contract directly from the buyer to the builder.
Builder deposits into business operating account. Builder credits buyer the amount of the
deposit at closing.
Why? Builder is building a home specifically for one buyer – making changes,
“customizing” the home based on the buyer’s wishes. The builder wants protection should
the buyer not purchase the home to avoid being left with a home that might not appeal to
the average buyer. The contract will specify non-refundable.
How much? This amount will vary with each builder/contractor. Sometimes it is
calculated on a flat percentage. Sometimes it is calculated on 50% of any of the “add-ons”
the buyer has chosen, or both.
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PROFESSIONAL COOPERATION
In searching for information on this subject, I came upon the “Preamble” of the “Code of Ethics”
and I thought it said it all. Coming from a background in settlement, I have found this to be so
true. Of the hundreds of closings, I have participated in
over the years, the ones where both listing and selling
agents “cooperated” with each other, AND other
professionals, were the best ending transactions. And, the
GOLDEN RULE, as quoted below says it all:
“Whatsoever ye would that others should do to you, do
ye even so to them”.

SOLVING COMMON ISSUES
You always hear location, location, location from your buyers. As a settlement agent, I always
hear communication, communication, communication.
Lack of communication
Probably the number one complaint I hear from anyone involved in the real estate transaction is
“LACK OF COMMUNICATION”. And the coined expression once again comes up “TIMELY
MANNER”. We all get hung up on a busy day and a busy desk, but remember, there are people
out there that are part of your “team” that need to hear from you. Take time to keep the
communications going. Sometime a call will satisfy, even if it isn’t the answer they are waiting
for, it is communication.
Interpersonal issues
Don’t let your personal issues get in the way. There is a broker that you had a transaction within
the past and it didn’t go well. Now, in the back of your mind you are thinking I will never have a
sale with that broker. So, you ignore any listings you see with his/her name on it. You find
reasons not to show that home to your client, because of what happened to you in the past.
Perhaps that was an isolated issue where there was a misunderstanding and you didn’t have all
the facts. What if this is the perfect home for your clients? Do you really want your personal
issues to get in the way?
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Commission issues
Your settlement agent, Title Company or attorney needs a Commission Disbursement
Authorization in order to accurately charge the seller for the commission and the split agreed
upon to the appropriate brokers. Without this completed form, they have no way of knowing
what the amount should be. Typically, when this CDA is received by both brokers, they agree.
But, once in a while they differ then we need to have the brokers discuss this issue to agree what
the correct split will be at time of settlement, and this MUST be in writing.
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EDUCATIONAL OBJECTIVE 3:
RISK AVOIDANCE REMINDERS
NATIONAL FLOOD INSURANCE PROGRAM (NFIP): THIS IS A GREAT WEBSITE TO
REFER YOUR CLIENT TO IF THEY NEED INFORMATION ON FLOOD INSURANCE….
LET THEM GET THE ANSWERS.
The Federal Emergency Management Agency (FEMA) has placed more than 20,000 communities
in the United States into a category of flood zones. Each community is able to participate in the
agency’s National Flood Insurance Program (NFIP), with premium rates determined by the risks
of flooding. To indicate the risks in different parts of the county, FEMA has assigned a character
from the alphabet to each zone.
The most hazardous flood zones are V (usually first-row) beach front properties) and A (usually
but not always properties near water).
V ZONES
According to FEMA and the National Flood Insurance Program, any building located in A or V
zones are considered to be in a Special Flood Hazard Area, and are lower than the Base Flood
Elevation. V zones are the most hazardous of the Special Flood Hazard Areas. V zones generally
include the first row of beachfront properties. The hazards in these areas are increased because of
wave velocity – hence the V designation. Flood insurance is mandatory in V zone areas.
A ZONES
A zones – the next most volatile of the Special Flood Hazard Areas – are subject to rising waters
and are usually near a lake, river, stream, or other body of water. Flood insurance is mandatory in
all A zones because of the high potential of flooding. A-Zone maps all include AE, AH, DO, AR
and A99 designations, all having the same rates. The different A zones are named depending on
the way in which they might be flooded.
X Zones are minimal risk areas where flood insurance is not mandatory
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D Zones are areas that have not been studied, but where flooding is possible.

Protect Yourself
Since standard homeowner’s insurance doesn’t cover flooding, it’s important to have protection
from the floods associated with hurricanes, tropical storms, heavy rains, and other conditions that
impact the U.S.
In 1968, Congress created the National Flood Insurance Program (NFIP) to help provide a means
for property owners to financially protect themselves. The NFIP offers flood insurance to
homeowners, renters, and business owners if their community participates in the NFIP.
Participating communities agree to adopt and enforce ordinances that meet or exceed FEMA
requirements to reduce the risk of flooding.
The National Flood Insurance Program (NFIP) is administered by the Federal Emergency
Management Agency (FEMA), which works closely with more than 30 private insurance
companies to offer flood insurance to homeowners, renters, and business owners. In order to
qualify for flood insurance, the home or business must be in a community that has joined the NFIP
and agreed to enforce sound floodplain management standards.
The NFIP, a federal program, offers flood insurance, which can be purchased through private
property and casualty insurance agents. Rates are set nationally and do not differ from company
to company or agent to agent. These rates depend on many factors, which include the date and
type of construction of your home, along with your building’s level of risk.
Flood insurance protects two types of insurable property: building and contents. The first covers
your building, the latter covers your possessions; neither covers the land they occupy.
Just a few inches of water from a flood can cause tens of thousands of dollars in damage. From
2010 to 2014 the average residential flood claim amounted to more than $39,000. In 2014, the
average flood insurance policy premium was about $700 per year. Flood insurance is the best way
to protect you from devastating financial loss.
Flood insurance is available to homeowners, renters, condo owners/renters, and commercial
owners/renters. Costs vary depending on how much insurance is purchased, what it covers, and
the property’s flood risk.
Typically, there is a 30-day waiting period from date of purchase before your policy goes into
effect. That means now is the best time to buy flood insurance.
NOTE TO BROKER: Once again, beware of putting on your “flood insurance hat” and advise
your client of any flood issues – always have them call the professionals for the answers.
Here is some contact information to give your clients:
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https://www.fema.gov/contactus
1-202-646-2500
FEMA 500 C. Street S.W., Washington, D.C. 20472
DISCLOSURE AND DUAL AGENCY RELATIONSHIPS
RCW 18.86.060
Dual agent—Duties.
(1) Notwithstanding any other provision of this chapter, a broker may act as a dual agent only
with the written consent of both parties to the transaction after the dual agent has complied with
RCW 18.86.030(1)(f), which consent must include a statement of the terms of compensation.
(2) Unless additional duties are agreed to in writing signed by a dual agent, the duties of a
dual agent are limited to those set forth in RCW 18.86.030 and the following, which may not be
waived except as expressly set forth in (e) and (f) of this subsection:
(a) To take no action that is adverse or detrimental to either party's interest in a transaction;
(b) To timely disclose to both parties any conflicts of interest;
(c) To advise both parties to seek expert advice on matters relating to the transaction that are
beyond the dual agent's expertise;
(d) Not to disclose any confidential information from or about either party, except under
subpoena or court order, even after termination of the agency relationship;
(e) Unless otherwise agreed to in writing after the dual agent has complied with RCW
18.86.030(1)(f), to make a good faith and continuous effort to find a buyer for the property;
except that a dual agent is not obligated to seek additional offers to purchase the property while
the property is subject to an existing contract for sale; and
(f) Unless otherwise agreed to in writing after the dual agent has complied with RCW
18.86.030(1)(f), to make a good faith and continuous effort to find a property for the buyer;
except that a dual agent is not obligated to: (i) Seek additional properties to purchase while the
buyer is a party to an existing contract to purchase; or (ii) show properties as to which there is no
written agreement to pay compensation to the dual agent.
(3)(a) The showing of properties not owned by the seller to prospective buyers or the listing
of competing properties for sale by a dual agent does not in and of itself constitutes action that is
adverse or detrimental to the seller or create a conflict of interest.
(b) The representation of more than one seller by different brokers licensed to the same firm
in competing transactions involving the same buyer does not in and of itself constitute action that
is adverse or detrimental to the sellers or create a conflict of interest.
(4)(a) The showing of property in which a buyer is interested to other prospective buyers or
the presentation of additional offers to purchase property while the property is subject to a
transaction by a dual agent does not in and of itself constitute action that is adverse or
detrimental to the buyer or create a conflict of interest.
(b) The representation of more than one buyer by different brokers licensed to the same firm
in competing transactions involving the same property does not in and of itself constitutes action
that is adverse or detrimental to the buyers or create a conflict of interest.
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RCW 18:86.120 – PAMPHLET ON THE LAW OF REAL ESTATE AGENCY
This pamphlet describes your legal rights in dealing with a real estate firm or broker
and instructs the client to read it carefully before signing any document.
NOTE: In a few states – Colorado, Florida and Kansas, dual agency is prohibited. This
prohibition ensures that the real estate practitioner isn’t put in the difficult position of trying to
satisfy both parties and risking that one or both parties may walk away feeling they didn’t
receive the focused and thorough representation they expected. That dissatisfaction could lead
to legal action, especially if there are problems with the transaction.
THIRD PARTY REFERRALS:
When a broker refers a Third-Party Vendor to a client, the vendor MUST have the appropriate
license when it is required according to RCW 18.235.130
18:235.130 Unprofessional conduct – Acts or conditions that constitute. The following
conduct, acts, or conditions constitute unprofessional conduct for any license holder or
applicant under the jurisdiction of this chapter.
(9) Aiding or abetting an unlicensed person to practice or operate a business or
profession when a license if required.
One such example would be “home inspectors”
A designated broker must establish a written
office policy for referring home inspections to
clients. Said policy must be posted.
WAC 308-124C-125
Designated broker responsibilities:
(9) Maintaining,
implementing
and
following a written policy that addresses:
(a) Procedures for referring a home
inspector to buyers or sellers. The
policy will address the consumer’s right
to freely pick a home inspector of the
buyer’s or seller’s choice and prevent
any collusion between the home
inspector and a real estate licensee. If a licensee refers a home inspector to a buyer
of seller with home they may have or have had a relationship including, but not
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limited to a business or familial relationship, then full disclosure of the relationship
must be provided in writing prior to the buyer and seller using the services of the
home inspector.”

Do you know if your policy is posted? Do you know what your policy says?
The policy must address the consumer’s right to freely choose a home inspector of their choice.
If you do refer a home inspector, be sure to comply with RCW 18.235.130 as stated above. A
website you can give your client could be:
www.dol.wa.gov Department of Licensing License Query System.
On this site you will be able to find licensed professionals for almost any profession. This is a
very user-friendly site that will generate a complete list of Home Inspectors names, addresses and
list if their license is current.
Sometimes, you as the agent don’t have all the answers, and that is okay. The client will appreciate
your honesty.
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PROOF OF SIGNATORY AUTHORITY
Many times, the person who has the authority to sign the documents is not the actual owner. When
you receive your title report and you are unsure who should be signing, give your title officer a
call to discuss this matter. Many times, he/she will be able to guide you. The following are some
of the different signature authorities:
POWER OF ATTORNEY:
A power of attorney (POA) is a written authorization to represent or act on another’s behalf in
private affairs, business, or some other legal matter. The person authorizing the other to act is the
principal, grantor, or donor (of the power). The one authorized to act is the agent, or, in some
common law jurisdictions, the attorney-in-fact (attorney for short).
You may have a seller or purchaser who may not be available for signature when the signing date
of the closing is to occur. A power of attorney may be special or limited to one specified act or
type of act, or it may be general, and whatever it defines as its scope is what a court will enforce
as being its scope. (It may also be temporarily limited.)
1. Special Power of attorney (purchase/encumber)
2. Special Power of attorney (sale)
3. General power of attorney (usually prepared by an attorney as it contains many rights that
are granted).
In Washington State, there is available under the Limited Practice Officers documents the sale
LPB70-05 and the purchase/encumber LPB71-05 powers of attorneys.
Whether your client prepares their own power of attorney or uses the services of an
attorney/escrow officer, be sure to have the form reviewed by the title company to be sure it meets
their requirements, prior to recording.
PERSONAL REPRESENTATIVE:
In common law jurisdictions, a personal representative is either an executor for the estate of a
deceased person who left a will or the administrator of an intestate estate.
Once approved by the courts, personal representatives receive official sanction to fulfill their
duties. Executors receive documents called letters of testamentary and administrators receive
letters of administration –authorizing the representative to handle the legal affairs of the decedent.
Throughout the process of administering and estate, all personal representatives serve as officers
of the court. They derive their authority from the court and serve at the court’s pleasure. Their
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authority can be revoked on various grounds, ranging from neglect to incompetence. Primarily,
they must act on behalf of all parties and all interests in the estate. They owe the beneficiaries an
absolute duty of loyalty, or fiduciary duty, to administer the estate in their best interest.
The preliminary title report will show who has been appointed as either personal representative or
administrator and will show that they have the right to execute the documents on behalf of a certain
person.
GUARDIAN:
A person lawfully invested with the power, and charged with the obligation, of taking care of and
managing the property and rights of a person who, because of age, understanding, or self-control,
is considered incapable of administering his or her own affairs.
In Washington State, the court system appoints a guardian. Guardians cannot do anything without
petitioning the court for approval. The title company will then review the court records for this
approval and it will be printed in the preliminary title report that a John Smith will have the right
to sign as guardian for a Mary Smith.
PARTNERSHIP:
A partnership is an association of two or more people as partners.
Partners in a partnership will file a “Partnership Agreement” which will state who the partners are
and who has the authority to sign on behalf of the partnership. Said agreement will need to be
submitted to the title company to review prior to closing. Said agreement does not need to be
recorded and that is the reason there are problems when searching out who has the authority if the
parties have lost the original and need to re-create a new one, or if one is deceased.
CORPORATION:
A company or group of people authorized to act as a single entity (legally a person) and recognized
as such in law.
A member of the corporation will provide a copy of the Articles of Incorporation to the title
company. These articles should have been filed with the Secretary of the State in which the
corporation is created and will indicate powers and who has the authority to sign. Said proof will
need to be provided to the title company for approval prior to closing.
TRUSTEE:
An individual or corporation named by an individual, who sets aside property to be used for the
benefit of another person, to manage the property as provided by the terms of the document that
created the arrangement.
A copy of the trust originally formed would grant the powers per the RCW and list the powers the
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trustee has, who they are, or whether there is a co-trustee or successor trustee.
A copy of the trust will need to be submitted to the title company prior to closing for approval of
who has the authority to sign.
THE FOLLOWING ARE SAMPLE OF SIGNATURES

PERSONAL REPRESENTATIVE:
The Estate of Angie DeArth
By Joseph DeArth, personal representative

POWER OF ATTORNEY
Angie DeArth by Bobbi DeArth, her attorney in fact

LIMITED LIABILITY CORPORATION
Angie DeArth, managing member

TRUST
DeArth Family Trust
By: Angie DeArth, trustee

GUARDIAN
Angie DeArth, guardian for Demitri DeArth

CORPORATION
Angie DeArth, president
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EDUCATIONAL OBJECTIVE 4:
REAL ESTATE ADVERTISING

Department of Licensing laws and rules on advertising are intended to ensure that consumers aren’t
misled or confused about who is providing the services in a real estate transaction. They also make
sure that licensees are being accurate about the services they are providing.
The Real Estate Commission has developed the following checklist to address problem areas seen
most often in real estate advertising. The commission encourages licensees to use the following
checklist when development advertisings, prior to publication.
The Firm name as licensed, the DBA or the assumed name as registered with the DOL must be
clearly displayed in all advertisements. This means the entire name. Initials, abbreviated firm
names, or franchise names only are not acceptable. Also, advertisements must include and are not
limited to:
 Signage on building
 Websites/ Social media
 Business cards
 For sale signs/open house signs/ directional signs
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Any other printed materials

Advertising Checklist:









Is the Full name of your real estate firm, as licensed with the DOL clearly displayed so it’s
easy to tell who’s offering the brokerage services?
If there’s an address on the advertisement, is it the address for the brokerage office as
licensed with the DOL?
If there’s a licensee’s name on the advertisement, is it the name as licensed with DOL?
If there’s a team name that is not an assumed name of the real estate firm, is the real
estate firm or assumed name clearly and conspicuously displayed so it’s easy to tell who’s
offering the brokerage services?
If there’s an assumed name of the real estate firm on the advertisement, is the real estate
firm’s name clearly displayed so it’s easy to tell who’s offering the brokerage service?
Are the conditions or limitations of any promises or offers clearly indicated on the
advertisement?
Are all comparative claims, business volume claims, honors or awards backed up by a
source, date and qualifying information?

LICENSING LAW REQUIREMENTS AND SOCIAL MEDIA
For social media advertising, licensees must include their firm or assumed name on their profile
screen. As an example – using Twitter or Facebook, only the licensee’s main profile screen is
required to contain the licensee’s firm or assumed name. Each “status update” or “tweet” is not
required to include the brokerage name.
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THIRD-PARTY WEBSITES
What does the phrase “ONE CLICK AWAY” mean? Does it mean you just click and get
the information? It is only “one click away”. Anyone in the world, whether in a desert, on
an ocean or in a cave somewhere can have access to this information and even comment on
it. Remember this when you are setting up websites. Don’t set up your website and then
never revisit it to update it.
From Department of Licensing:
The current economic situation can kindle an innovative and creative entrepreneurial
spirit in real estate licensees to generate new leads for their business. Along with this
entrepreneurial spirit, you have new tools at your disposal. However, you must remember
the laws and rules that apply to your activities.
Real Estate licensees are also subjected to media, such as YouTube videos that may
encourage licensees to generate leads without identifying the firm name. Failing to
include the firm name would be an advertising violation.
The Washington Real Estate Licensing Law (WAC 308-124B-210: Advertising) requires
advertising in any manner to include the firm's name, or assumed name as licensed, in a
clear and conspicuous manner. In addition, advertising can't be false, deceptive, or
misleading. A real estate licensee who uses an "unbranded" or misleading website not
only subjects their license to disciplinary action, but also the licenses of their delegated
managing broker, designated broker, and even the firm.
We're occasionally asked, "Are URL's advertising? The website URL is an internet
address and we don't consider it advertising. However, once the website opens up, the
firm name or assumed name must be clear and conspicuous.
Before employing or using a website, we highly recommend you have your delegated
managing broker or designated broker review and approve it.
For details about using advertising on the internet and social media see, Washington
State Real Estate Advertising Guidelines.
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WAC 308-124B-210
Advertising:
A firm must operate under their firm name or an assumed name as licensed.
(1) All advertising or solicitations without limitation for brokerage services, to include
the internet-based advertising, web pages, email, newspaper, and other visual media
must include the firm name or an assumed name as licensed.
(2) Brokers and managing brokers advertising using a name, title, or brand without
obtaining an assumed name license must:
(a) Always use and display the firm's licensed name or the firm's licensed assumed
name in a clear and conspicuous manner in conjunction with the use of such
name, title, or brand.
(b) Not use a name, title, or brand which suggests a legal entity separate and distinct
from the firm, such as "Inc.," "LLC," "LLP," "Corp.," "firm," or "company."
(c) Not use name, title, or brand commonly understood to reference a firm or an
office, such as "realty," "realtors," "firm," or "real estate."
(d) Receive advance written approval from the firm's designated broker to use an
unlicensed title or brand.
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Quiz for CORE 2018-2019
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20

A Broker should always recommend the type of vesting for the buyers.
Sellers must complete an IRS 1099 input form at time of closing.
VA benefits act was passed by Congress in 1944
The acronym “GMA” stands for: Growth Method Act.
Washington State has 7% capital gains.
All complaints against a broker should be filed with DFI.
One of the most common problems with an audit: Earnest money deposit
A “timely manner” means within 30 days.
Department of Licensing does not license teams.
An unlicensed assistant may fill in pre-printed legal forms for the Broker.
A Broker is an independent contractor.
All Brokers are required to carry some type of personal safety product.
Sellers should lock up or remove prescription drugs before a showing.
Paper renewals must be sent to DOL 90 days before license expiration.
Electronic fingerprinting is required with each two year renewal.
Love Letters are encouraged to help sellers decide on the offer to accept.
Multiple offers must be presented within 24 hours of receipt.
Nonrefundable deposits on builder contracts are always based on 10%.
FEMA stands for Federal Emergency Measurement Act.
Laws on advertising are to ensure that consumers are not misled.

I hereby attest that I have read the material and answered the questions.

______________________________________
Signature
________________
Date completed
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True
True
True
True
True
True
True
True
True
True
True
True
True
True
True
True
True
True
True
True

False
False
False
False
False
False
False
False
False
False
False
False
False
False
False
False
False
False
False
False

Mandatory Evaluation for
CORE 2018-2019
Please fill out the following form and return
with your completed clock hour class quiz.

FOR

Name/ Company:
_____________________________________________________________________________
Address:
_____________________________________________________________________________
City, State, Zip:
_____________________________________________________________________________
Phone: (personal)
___________________________________(work)_____________________________________
Email ________________________________________________________________________
Signature: __________________________________________Date_______________________
3. Did the material give you information to help you in your profession?
______________________________________________________________________________
4. Will the material help you with future transactions?
______________________________________________________________________________
5. Why did you choose to take this course? Topic __ Time __ Cost __ Ease __ Other__
6. How long did this class take you to complete? ______________________ (a “clock hour” is
50 minute)
How will you pay for this correspondence class?
_____cash _____check ______debit/credit information needed:
Card number_______________________________exp ate_______3 digits on back______
zip code of where bill is mailed____________
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