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CORRESPONDENCE CLOCKHOURS

INSTRUCTIONS:

1. Print out the class.

2. Read the class material.

3. At the end of the material there is a quiz (all the answers are in the
material that you have read).

4. Answer the questions.

5. Return to me the Quiz, evaluation and a check for the class payable to
CLOCKHOURS BY ANGIE, at 15207 E. Mission Avenue, Spokane Valley,
WA 99037 or complete your credit/debit card information on the sheet
provided

6. Upon receipt, after review of test with a pass rate of 75%, | will email
you a certificate.

Disclaimer: |try very hard to have the latest known information on a subject in
these classes, but the real estate industry is forever changing with new updates all
the time. The class materials are not to be used for legal advice. In our State,
some items are handled different in the different regions. If you have any
concerns, please do not hesitate to contact me at 509-216-3220 or at
clockhoursbyangie@gmail.com
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COURSE OBJECTIVE:

Understand how many areas we covered over the past years are
still relevant

The student will have a better knowledge of law cases such as
“Douglas vs. Visser” and “Heritage House”.

Knowledge that some terms such as “broker” and “managing
broker” will always apply.

Years ago, we were told of “TRID” and how it still affects all
transactions, even though the word is not used anymore

The student will have a better understanding of things that will
never change, vestings, signing authority and many more.
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CURRICULUM

Session/Hours

Topics

Method of instruction

Review of 2014-15

Read material/discussion

15t hour Review of 2016-2017

Review of 2018-2019 Read material/discussion
2" hour Review of 2020-2021

Review of 2022- 2023 Read material/discussion
3 hour Wrap up of all years
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When | was thinking about writing a new class, | was reviewing so many of the
classes that were put into my “saved files” and thought, so many of those
required items that Department of Licensing said must be in the Washington
State Current Issues class, were still so appropriate that | decided to put an
over-all class from 2014 — 2023 together

It is definitely material worth revisiting....

Angie DeArth
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FROM 2014-2015

LEGISLATIVE AND LEGAL UPDATES:
Review of Terminology Changes in Law of Agency:

“Broker” means a natural person acting on behalf of a real estate firm to perform real estate
brokerage services under the supervision of a designated broker or managing broker.
“Designated broker” means:

a. A natural person who owns a sole proprietorship real estate firm; or

b. A natural person with a controlling interest in the firm who is designated by a legally recognized
business entity such as a corporation, limited liability company, limited liability partnership, or
partnership real estate firm, to act as a designated broker on behalf of the real estate firm, and whose
managing broker’s license received an endorsement from the department of “designated broker.”

“Managing broker” means a natural person acting on behalf of a real estate firm to perform real
estate brokerage services under the supervision of the designated broker, and who may supervise
other brokers or managing brokers licensed to the firm.

After reading the definitions of the above, I thought to myself, okay, I understand that, but what is a
“natural person”? It is referred to in all the definitions so I thought this would be a great time to look
that up and this is what I found:

“Natural person”

From Wikipedia, the free encyclopedia:

In jurisprudence, a natural person is a real human being, as opposed to a legal person, which may
be a private (i.e. business entity or non-governmental organization) or public (i.e. government)
organization. In many cases, fundamental human rights are implicitly granted only to natural
persons. For example, the Nineteenth Amendment to the United States Constitution, which states a
person, cannot be denied the right to vote based on gender, or Section Fifteen of the Canadian
Charter of Rights and Freedoms, which guarantees equality rights, applies to natural persons only.
Another example of the distinction between natural and legal persons is that a natural person can
hold public office.

Fiduciary vs. Statutory Duties:

The changes to the Law of Agency state that brokers will only have statutory duties and not fiduciary
duties in dealing with clients.

In reviewing this, I thought that perhaps we should look at the definitions of each of those words,
statutory and fiduciary.

Fiduciary

From Wikipedia, the free encyclopedia

A fiduciary is a legal or ethical relationship of trust between two or more parties. Typically, a
fiduciary prudently takes care of money for another person. One party, for example a corporate trust
company or the trust department of a bank, acts in a fiduciary capacity to the other one, who, for
example, has entrusted funds to the fiduciary for safekeeping or investments. Likewise, asset
managers — including managers of pension plans, endowments, and other tax-exempt assets, are
considered fiduciaries under applicable statutes and laws. In a fiduciary relationship, one person, in
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a position of vulnerability, justifiably vests confidence, good faith, reliance, and trust in another
whose aid, advice, or protection is sought in some matter. In such a relation, good conscience
requires the fiduciary to act at all times for the sole benefit and interest of the one who trusts.

Statutory
From Wikipedia, the free encyclopedia
Statutory law or statute law is written law (as opposed to oral or customary law) set down by a

legislature (as opposed to regulatory law promulgated by the executive or common law of the
Jjudiciary) or by a legislator (in the case of absolute monarchy). Statutes may originate with national,
state legislatures, or local municipalities. Statutory laws are subordinate to the higher constitutional
laws of the land.

SELLER DISCLOSURE STATEMENT

I decided the first thing to look up on this subject was the meaning of the word “caveat emptor”. We
hear it all the time, but let’s review the actual meaning:

Caveat emptor / kevi:a:t 'emptor/ is Latin for "Let the buyer beware"[1] (from caveat, "may he
beware", the subjunctive of cavere, "to beware" + emptor, "buyer").

Generally, caveat emptor is the contract law principle that controls the sale of real property after the
date of closing, but may also apply to sales of other goods.

The phrase caveat emptor arises from the fact that buyers often have less information about the good
or service they are purchasing, while the seller has more information. Defects in the good or service
may be hidden from the buyer and only known to the seller. Thus, the buyer should beware. This is
called information asymmetry.

Now that we understand the meaning, let’s read a paragraph from form 17:

From the NWMLS form 17 — SELLER DISCLOSURE STATEMENT

The following are disclosures made by seller and are not the representations of any real estate
licensee or other party. This information is for disclosure only and is not intended to be a part of any
written agreement between Buyer and Seller.

For a more comprehensive examination of the specific condition of this property you are advised to
obtain and pay for the services of qualified experts to inspect the property, which may include,
without limitation, architects, engineers, land surveyors, plumbers, electricians, roofers, building
inspectors, on-site wastewater treatment inspectors, or structural pest inspectors. The prospective
buyer and seller may wish to obtain professional advice or inspections of the property or to provide
appropriate provisions in a contract between them with respect to any advice, inspections, defects or
warranties.

The following is an actual court case that you will find interesting pertaining to a “seller disclosure”
issue.

DOUGLAS VS VISSER, 173 Wash. App 823

In Douglas v Visser, the Court of Appeals of the State of Washington found in favor of property
sellers Terry and Diane Visser (“sellers”), despite evidence that they had concealed pervasive rot
that was destroying the house from the inside out. In reaching its decision, the court determined that
the inquiries made by the homebuyers Nigel and Kathleen Douglas (“buyers”) into the condition of
the house prior to purchase were not sufficient to satisfy their duties to “beware, inspect, and
question.”
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In 2005, Sellers bought the property as a “fixer-upper” and initially undertook a number of repairs
and renovations. However, they quickly realized that existing damage to the house went well beyond
their original expectations. They decided to sell and one of the Sellers, a licensed real estate broker,
listed the property for sale.

Two years later, Buyers made an offer. Upon receiving Sellers’ disclosure statement, they discovered
that Sellers had answered “don’t know” to a number of questions. Seeking clarification, Buyers sent
follow-up questions and requested a copy of the inspection report prepared prior to Sellers’ 2005
purchase of the property (“2005 report”). Sellers replied to the follow up questions, but Buyers
remained unsatisfied that their concerns were being properly addressed. Sellers never provided the
2005 Report to the Buyers.

The inspection ordered by Buyers (“2007 Report”) revealed small areas of rot in the house, as well
as multiple repairs made by the Sellers adjacent to the rot. Buyers did not discuss the report with
either the inspector or Sellers prior to their purchase of the property in April 2007. Buyers bought
the house for a purchase price of $189,000, executing a promissory note with the Sellers for
$149,000.

After purchase, Buyers began to notice rot and pest problems throughout the house. Subsequent
inspections uncovered damage so extreme that the house was deemed uninhabitable. In addition, the
inspections revealed significant evidence that the rot damage had been intentionally concealed.
Buyers defaulted on the promissory note and sued Sellers, claiming fraudulent concealment,
negligent misrepresentation, violation of the Consumer Protection Act, breach of contract, and
violation of one of the Sellers’ statutory duties as a real estate agent.

The trial court found that Sellers had intentionally concealed the damage, and that “the defects were
unknown to (Buyers) and were not discoverable by a carful and reasonable inspection.” It ruled in
favor of Buyers on all claims and, after offsetting the awarded damages against the amount still
owed on the promissory note, entered a judgment for Buyers in the amount of $24,245.

The appellate court reversed on all counts, stating in its opinion that while “the Visser’s efforts in
concealing the defects of the house they were selling are reprehensible, even more so because Visser
is a licensed real estate agent....the law retains a duty on a buyer to beware, to inspect, and
question.”

The crux of the appellate court’s ruling rests on the fact that the 2007 Report revealed areas of rot
and therefore put Buyers on notice of the defects. Buyers’ argument that they attempted to make
inquiries about the conditions of the house through their follow-up to the pre-purchase questionnaire
and their request for Sellers’ 2005 Report was to no avail. The appellate court found that inquiries
made prior to the rot-revealing 2007 Report “cannot be construed as inquiries regarding the rot
discovered during the inspection.”

The appellate court also noted that “further inquiry” is not necessary where it would have been

fruitless.” Nonetheless, because the trial court failed to enter findings that Sellers’ overt attempts to
cover up the defects prior to listing the property, and their pre-inspection demonstrated the
fruitlessness of further inquiries, an essential element of each of the Sellers’ claims was not satisfied.

Concluding that Buyers “were on notice of the defect and had a duty to make further inquiry,” the
court awarded Sellers the principal on the Promissory note plus 18% interest and attorney’s fees as

set forth in the promissory note.

Buyer, beware.
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LOVE LETTERS:

They start out innocent enough. Just a simple note written by the buyer to the seller on how much his
family would love to own their home. The school district would be perfect for their three children.
Often a picture of the perfect little family, including the dog and the cat, would be enclosed. Now,
the seller has three offers in front of them, one, with this love letter. All, pretty much the same offer.
The sellers have raised their three children in this home and yes, it was the best school district
ever...... which offer do they chose...... the one with the love note and the picture. It does work. It is
discrimination. When your seller chooses a buyer over another using any information provided in the
“love letter” it could be considered discrimination. The other two buyers who had offers almost
similar to the one chosen have the right to file a case of discrimination.

If a real estate broker should violate any Fair Housing Laws:

Under RCW 18.85.361 Disciplinary action — Grounds.

(16) Discrimination against any person in hiring or in real estate brokerage service activity, on the

basis of any of the provisions of any local, county, state of federal antidiscrimination

MULTIPLE OFFERS:

There are no laws or rules from The Department of Licensing on multiple offers. Under the Law of
Agency, RCW 18.86.030:

“To present all written offers, written notices, and other written communications to and from either
party in a timely manner, regardless of whether the property is subject to an existing contract for
sale or the buyer is already a party to an existing contract to purchase”.

With this in mind I decided to “interview” numerous (5 to be exact) managing brokers in the
Spokane Area to get their take on “multiple offers” and the one thing they all agreed upon is:

“Do what the seller wants you to do- follow your seller’s instructions”

Here are some options for your seller:

1. Reject all offers submitted.

2. Choose one offer, even if it is not the best
3. Choose the highest offer
4. Counter one offer and reject the others

5. Counter offer more than one offer - BUT BEWARE — so you don’t put your seller in a position
where he/she may have sold the property to two parties!

And with multiple offers, here would be a great time to repeat a few things you read in a
previous page....... Watch out for the LOVE LETTERS. With multiple offers we see the
notes and pictures attached to the offers in hopes to bring more attention to their offer. A seller
has to be sure to choose whom to sell the home to based on the offer, not the people.

A seller could end up choosing one buyer over another based on these “LOVE LETTERS” and
thus violate Federal, State, and local fair anti-discrimination laws.
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FROM 2016-2017

TRID: TILA-RESPA INTREGRATED DISCLOSURE
BIG CHANGES IN THE REAL ESTATE SETTLEMENT INDUSTRY!

For more than 30 years, the federal law has required all lenders to provide two disclosure forms
to consumers when they apply for a mortgage and two additional short forms before they close
on the home loan. These forms were developed by different federal agencies under the Truth in
Lending Act (TILA) and the Real Estate Settlement Procedures Act (RESPA). To help simplify
matters and avoid the confusing situations consumers have often faced when purchasing or
refinancing a home in the past, the Dodd-Frank Act provided for the creation of the Consumer
Financial Protection Bureau (CFPB) and charged the bureau with integrating the mortgage loan
disclosures under the TILA and RESPA.

It’s important to remember that these changes are being done to empower the consumer to
make the best financial decisions. “The goal of these new forms is to increase consumer
understanding. They didn’t think consumers had a very good idea of what they were getting into,
especially first-time homebuyers. First time homebuyers don’t understand the terms; they don’t
understand how a mortgage works or how payments can change. The CFPB really tried to make
the consumer aware of what is going on. They want them to know that when a consumer sits
down to sign for a loan, they understand all sides of that loan.”

5-2025 — We don’t hear the word “Trid” anymore like we did when it first came out but we are
hearing “CD” or “closing disclosure” all the time. And lenders have been so much better at
determining the purchasers’ costs.
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DUAL AGENCY:
RCW 18:86.020 (under the amended law of Agency)
Agency relationship

(1) A broker who performs real estate brokerage services for a buyer is a buyer’s agent
unless the:

(a) Broker’s firm has appointed the broker to represent the seller pursuant to a written
agency agreement between the firm and the seller, in which case the broker is a
seller’s agent.

(b) Broker has entered into a sub-agency agreement with the seller’s agent’s firm, in
which case the broker is a seller’s agent.

(c) Broker’s firm has appointed the broker to represent the seller pursuant to a written
agency agreement between the firm and the seller, and the broker’s firm has
appointed the broker to represent the buyer pursuant to a written agency agreement
between the firm and the buyer, in which case the broker is a dual agent.

(d) Broker is the seller or one of the sellers; or

(e) Parties agree otherwise in writing after the broker has complied with RCW 18.86.030

This amended version language requires an agreement between the firm and the parties and that
the firm has appointed the broker as agent for both parties.

Previously many agents claimed that they were creating a dual agency by either selecting the
correct box on NWMLS Form 21 line 16 or using NWMLS Form 42 Agency Disclosure.

A procedure should be in place in your office regarding how best to comply with this statute
when working as a dual agent....contact your Designated Broker for policy.
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PROOF OF SIGNATORY AUTHORITY:

Many times, the person who has the authority to sign the documents is not the actual owner.
When you receive your title report and you are unsure who will be signing, give your title officer
a call to discuss this matter. Many times, he/she will be able to guide you. The following are
some of the different signature authorities:

POWER OF ATTORNEY:

A power of attorney (POA) is a written authorization to represent or act on another’s behalf in
private affairs, business, or some other legal matter. The person authorizing the other to act is
the principal, grantor, or donor (of the power). The one authorized to act is the agent, or, in some
common law jurisdictions, the attorney-in-fact (attorney for short).

You may have a seller or purchaser who may not be available for signature when the signing
date of the closing is to occur. The power of attorney may be special or limited to one specified
act or type of act, or it may be general, and whatever it defines as its scope is what a court will
enforce as being its scope. (It may also be temporarily limited.)

1. Special Power of attorney (purchase/encumber)

2. Special Power of attorney (sale)

3. General power of attorney (usually prepared by an attorney as it contains many rights
that are granted).

In Washington State, there is available under the Limited Practice Officers documents the sale
LPB70-05 and the purchase/encumber LPB71-05 powers of attorneys.

The above two LPB forms are available for your clients to download from the following website:
http://www.wsba.org/licensing-and-lawyer-conduct-admissions/

Whether your client prepares their own power of attorney or uses the services of an
attorney/escrow officer, be sure to have the form reviewed by the title company to be sure it
meets their requirements, prior to recording.

PERSONAL REPRESENTATIVE:
In common law jurisdictions, a personal representative is either an executor for the estate of a
deceased person who left a will or the administrator of an intestate estate.

Once approved by the courts, personal representatives receive official sanction to fulfill their
duties. Executors receive documents called letters of testamentary and administrators receive
letters of administration —authorizing the representative to handle the legal affairs of the
decedent. Throughout the process of administering and estate, all personal representatives serve
as officers of the court. They derive their authority from the court and serve at the court’s
pleasure. Their authority can be revoked on various grounds, ranging from neglect to
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incompetence. Primarily, they must act on behalf of all parties and all interests in the estate.
They owe the beneficiaries an absolute duty of loyalty, or fiduciary duty, to administer the estate
in their best interest.

The preliminary title report will show who has been appointed as either personal representative
or administrator and will show that they have the right to execute the documents on behalf of a
certain person.

GUARDIAN:

A person lawfully invested with the power, and charged with the obligation, of taking care of and
managing the property and rights of a person who, because of age, understanding, or self-control,
is considered incapable of administering his or her own affairs.

In Washington State, the court system appoints a guardian. Guardians cannot do anything
without petitioning the court for approval. The title company will then review the court records
for this approval and it will be printed in the preliminary title report that a John Smith will have
the right to sign as guardian for a Mary Smith.

PARTNERSHIP:
A partnership is an association of two or more people as partners.

Partners in a partnership will file a “Partnership Agreement” which will state who the partners
are and who has the authority to sign on behalf of the partnership. Said agreement will need to be
submitted to the title company to review prior to closing. Said agreement does not need to be
recorded and that is the reason there are problems when searching out who has the authority if
the parties have lost the original and need to re-create a new one, or if one is deceased.

CORPORATION:
A company or group of people authorized to act as a single entity (legally a person) and
recognized as such in law.

A member of the corporation will provide a copy of the Articles of Incorporation to the title
company. These articles should have been filed with the Secretary of the State in which the
corporation is created and will indicate powers and who has the authority to sign. Said proof will
need to be provided to the title company for approval prior to closing.

TRUSTEE:

An individual or corporation named by an individual, who sets aside property to be used for the
benefit of another person, to manage the property as provided by the terms of the document that
created the arrangement.

A copy of the trust originally formed would grant the powers per the RCW and list the powers
the trustee has, who they are, or whether there is a co-trustee or successor trustee.

A copy of the trust will need to be submitted to the title company prior to closing for approval of
who has the authority to sign.
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THE FOLLOWING ARE SAMPLE OF SIGNATURES

PERSONAL REPRESENTATIVE:
The Estate of Angie DeArth

By Joseph DeArth, personal representative

POWER OF ATTORNEY

Angie DeArth by Bobbi DeArth, her attorney in fact

LIMITED LIABILITY CORPORATION

Angie DeArth, managing member

TRUST
DeArth Family Trust

By: Angie DeArth, trustee

GUARDIAN

Angie DeArth, guardian for Demitri DeArth

CORPORATION

Angie DeArth, president
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Unauthorized Practice of Law:

As the broker, you don’t want to get caught up in Unauthorized Practice of Law. Let’s not
forget the famous Cultom v Heritage House Realtors Case. This would be a perfect time to
refresh your memory on this case.

In 1985, the Supreme Court of Washington held that a real estate agent does not commit the
unauthorized practice of law by completing a pre-printed earnest money agreement, provided
the transaction is simple and the form was drafted by an attorney. The court held that in
drafting such agreements and their addenda, an agent is held to the standard of care of a
practicing attorney. Because the agent failed to follow the instructions of the client, she was
held liable for damages and interest.

In 1980, Cultom contacted Heritage House Realtors (Heritage) regarding the purchase of a
home. Ramey, a Heritage agent, showed Cultom a home owned by Smith. Cultom decided to
make an offer but was concerned about the structure of the house. She told Ramey she wanted to
have the house inspected and to be able to withdraw her offer based on that inspection. Ramey
prepared an earnest money agreement on a standardized form drafted by an attorney. The form
contained a clause providing that in cause of suit, the successful party would receive court costs
and a reasonable attorney’s fee. This offer was rejected, but a month later Ramey resubmitted
the earnest money agreement with an addendum raising the purchase price. Cultom later
discovered that the agreement did not contain the structural inspection contingency clause, so
Ramey prepared a second addendum regarding this. Both addenda were on forms drafted by an
attorney. Ramey merely inserted the desired modifications in a blank space, and did not select
the form, as Heritage only used a single standard form.

Smith accepted the latter offer and Heritage deposited Cultdom’s earnest money into a non-
interest account. Thereafter, Cultom received the inspector’s report which included a detailed
list of problems including leakage, deterioration and inadequate roof support. No major
problems were found in the plumbing, heating, or electrical systems. Cultom found the report
unsatisfactory and demanded the return of the earnest money. Smith claimed that there was
nothing structurally wrong with the house and threatened to sue Heritage if it returned the
earnest money to Cultom. Cultom hired an attorney and Heritage eventually returned the
earnest mone)y.

Cultom sued Heritage seeking damages for loss of the use of her money. She requested an
injunction restraining Heritage from engaging in the unauthorized practice of law and sought
attorney fees under the Consumer Protection Act (CPA). The trial court found Ramey’s conduct
constituted the unauthorized practice of law and a violation of the CPA. It enjoyed Heritage
from similar conduct, awarded Cultom $178 in lost interest and 332,000 in attorney’s fees under
CPA. Heritage appealed.

The Court stated that ‘“‘for a long-time suppression of the practice of law by nonlawyers has been
proclaimed to be in the public interest, a necessary protection against incompetence, divided
loyalties and other evils.” The Court found that the completion of form earnest money
agreements by real estate salespersons fits its definition of the practice of law. However, it noted
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that there are sound and practical reasons why some activities which meet this definition should
not be “unauthorized” simply because they are done by laypersons. The court noted that it was
in the public interest to permit real estate professionals to complete standardized forms. It cited
several rationales, including: (1) limiting costs to buyers and sellers, (2) public convenience;
(3) allowing licensed real estate professionals to participate in an activity in which they have
special training and expertise; and (4) the interest of such professionals in drafting form earnest
money agreements which are incidental and necessary to their main business.

The Court put several restrictions on the completion of forms by real estate professionals. The
Court held that a real estate broker or salesperson is permitted to complete simple, printed
standardized real estate forms that are approved by an attorney, provided the forms are used
only on simple real estate transactions that arise in the usual course of the broker’s business.
Further, the completion of such forms must be done at no charge. The Court then held that
Ramey’s actions in completing the earnest money agreement did not constitute the unauthorized
practice of law. It also lifted the injunction from Heritage.

The Court also noted that the standard of care necessary for completing such forms and their
addenda was that of a practicing attorney. The Court addressed Ramey’s failure to include a
subjective right in the contingency clause contained in the second addendum regarding a
satisfactory inspection. It stated that “an attorney is liable for all losses caused by his or her
failure to follow the explicit instructions of the client.” It also noted that “when a broker
undertakes to practice law and prepares a contract at variance with the client’s instructions, he
or she is liable for negligence.” The Court held that because Ramey was practicing law and
failed to comply with Cultom’s wishes, she was liable for all damages caused by her negligence.
Thus, the Court affirmed the award of 8178 in lost interest.

Regarding attorney’s fees under the CPA, the Court held that the act did not apply because
Ramey has not committed the unauthorized practice of law. However, because the earnest
money agreement contained the “attorney’s fee” clause, the court remanded this issue for a
determination of whether Cultom has a contractual claim for attorney’s fees.

Be aware of NWMLS form 34 — Addendum/Amendment to Purchase and Sale Agreement when
you complete this form.......

Copyright@clockhoursbyangie June 2025 16



FROM 2018-2019

MARRIAGE EQUALITY & REAL ESTATE:

In this section, we will review the effects of m\
marriage status on real estate transactions. How ‘ ~ 7

the property is titled, tax consequences related to
real estate and estates in the event of death or
divorce.

First of all, it is important that you know of the differences in vesting in Washington State. The
following is a listing of the types of vestings. When the broker is completing the Purchase and
Sale Agreement sometimes a purchaser will ask the broker about how to vest in title, but most
purchasers don’t even know they have choices. And, as a broker, you don’t want to be giving
“legal advice”, always steering your client to seek legal advice from their attorney. Butyou need
to know the choices and the effect of those choices, and then you can carefully guide your client
to seek help. Don’t assume the mortgage lender is reviewing these choices with your purchaser.

FEE SIMPLE: A fee simple absolute lasts forever and is the greatest possible estate in the land.
The owner has the right to occupy the land, to use it as he pleases, and to prohibit others from
coming onto the land, subject only to the rights of others which have been previously reserved
or granted, such as easement or mineral rights. It is the most common form of landownership.

COMMUNITY PROPERTY & SEPARATE PROPERTY: In this state, property owned by a married person
may be “community property”, owned equally by either spouses, or “separate property” which is solely
owned by the husband or the wife. The character of an individual item is determined at the time it is
acquired and will not change unless both spouses agree to the change in writing, the marriage is dissolved
or separate property becomes so “co-mingled” with community property that it can no longer be traced
to its separate source.

“Separate property” includes any property owned before marriage, acquired by one spouse
during the marriage by gift or inheritance.

“Community property” includes all property acquired during marriage by the husband, the wife
or both, except that which is classified as separate property.
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LIFE ESTATE:

A “life estate” is created by a deed or other conveyance which specifies that the estate will
continue only during the life of some specified person, who may be the grantee, the grantor, of
someone else. The estate that will ripen into possession upon the termination of a life estate
may be a “reversion” or a “remainder”.

A “reversion” is created when the land will “revert” to the grantor or his heirs upon the end of
the life estate.

A “remainder” is created when the land will pass to someone other than the grantor or his heirs
upon the termination of a life estate.

TENANTS IN COMMON:

Multiple owners are “tenants in common” unless the land is held as community property in a
joint tenancy by partnership, or by a personal representative or trustee. Although all of the
owners’ interests are undivided, they need not be equal, and each tenant in common may sell
or convey his interest or pass it along to his heirs without the consent of the other owners
(examples: husband and wife who are divorced, two couples, two corporations).

JOINT TENANCY WITH RIGHT OF SURVIVORSHIP:

Occasionally, multiple owners will want their
individual interest in a parcel of land to
automatically pass to the survivors upon death.
This form of ownership is called “joint tenancy
with right of survivorship” and must be created
by written instrument that expressly declares
that the interest is a joint tenancy. Also, the
interests of all joint tenants must be equal in
four respects:

TIME: All of the interest must be created simultaneously, in the same document.
TITLE: The legal title to the property must be held in the names of all the joint tenants.
RIGHT TO POSSESSION: All of the tenants must have equal rights to possession of

the land.
OWNERSHIP: The percentage of ownership of each joint tenant must be equal.
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It is important that this consent be disclosed by the public records on the deed over the signature of the
grantees as follows:

“The grantees by signing the acceptance below, evidence their intention to acquire said premises as
joint tenants with the right of survivorship and not as community property or as tenants in common.”

WHAT IS NEEDED WHEN THERE IS A DEATH OF A SELLER?

The title company will request a copy of the death certificate and want to know if a probate was done or
not. From the information they obtain from either the remaining spouse or the heirs of the estate, it will
be determined whether they will require the estate to be probated.

If the title company determines a probate is not necessary, then they will have a form completed by the
remaining spouse or heirs of the estate called “LACK OF PROBATE”. The following is the RCW regarding
a probate.

RCW 11.20.020

Application for probate—Hearing—Order—Proof—Record of
testimony—Affidavits of attesting witnesses.

Applications for the probate of a will and for letters testamentary,
or either, may be made to the judge of the court having jurisdiction
and the court may immediately hear the proofs and either probate
or reject such will as the testimony may justify. Upon such hearing
the court shall make and cause to be entered a formal order, either
establishing and probating such will, or refusing to establish and
probate the same, and such order shall be conclusive except in the

event of a contest of such will as hereinafter provided. All
testimony in support of the will shall be reduced to writing, signed
by the witnesses, and certified by the judge of the court. If the application for probate of a will does not
request the appointment of a personal representative and the court enters an adjudication of testacy
establishing such will no further administration shall be required except as commenced pursuant to RCW
11.28.330 or 11.28.340.
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Legal changes in marriage equality affecting property rights and tax:

Same —sex marriage has been legally recognized in Washington State since 12/6/12. On 2/13/12,
Washington Governor Christine Gregoire signed legislation that established full marriage rights for same-
sex couples in the State of Washington. Opponents mounted a challenge that required voters to approve
the statute at a referendum, which they did on November 6, 2012. The law took effect on December 6,
2012, and the first marriages were celebrated on December 9, 2012. Within a couple of days, more than
600 same-sex marriage licenses were issued in King County alone.

Following the coming into effect of the same-sex marriage law on 12/6/12, the definition of marriage
in the State is now as follows:

“Marriage is a civil contract between two persons who have each attained the age of eighteen
years, and who are otherwise capable.”

Let’s review a historical case:
OBERGEFELL V. HODGES

FACTS: Two individuals, James Obergefell and John Arthur James filed a lawsuit challenging the state’s

refusal to recognize same-sex marriage on death certificates. The two were legally married in Maryland

in 2013. Mr. Arthur, who suffered from a terminal illness died several months after litigation began. Due

to Ohio law, under both the Ohio Constitution and the Ohio Revised Code, plaintiffs believed that state
officials would refuse to indicate

B
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Mr. Arthur was married at the time of his death and that Mr. Obergefell was his spouse.

The plaintiffs filed the case on July 19, 2013, in the United States District Court for the Southern District of
Ohio, and the case was assigned to Judge Timothy S. Black. The original defendants were Governor John
Kasich, Attorney General Mike DeWine and Registrar of the City of Cincinnati Health Department, Office
of Vital Records, Dr. Camille Jones. On July 22, 2013, Judge Black granted a temporary restraining order
that required the state to recognize the marriage of Mr. Obergefell and Mr. Arthur on Mr. Arthur’s death
certificate.

On September 26, 2013, the plaintiffs filed an amended complaint adding two additional plaintiffs, David
Michener and Robert Grunn. Mr. David Michener had also married his same-sex partner in 2013. Mr.
Michener’s spouse passed away nearly a month later. The third plaintiff, Robert Grunn, is a licensed
funeral director who operates his business in Cincinnati. Mr. Grunn, whose clients included married gay
couples, feared prosecution for making false statements on death certificates, if he were to classify a
legally married same-sex couple as wedded spouses.

In the amended complaint, the plaintiffs sought a declaration from the court that Ohio’s practice of
denying recognition of marriages lawfully performed in other states on death certificates as
unconstitutional and requested an injunction to stop this practice.

On December 23, 2013, Judge Black held that Ohio’s refusal to recognize same-sex marriages performed
in other states violates the substantive due process and equal protection rights of the parties to those
marriages.

Judge Black also declared the ban on recognizing same-sex marriages legally performed outside Ohio to
be unconstitutional and prohibited the State from enforcing the ban on the plaintiffs. Wymysio, The
Director of the Ohio Department of Health, appealed the case to the Sixth Circuit Court of Appeals.

LEGAL THEORY: The state’s refusal to recognize same-sex marriages lawfully performed out of state on
death certificates violates due process and the Equal Protection Clause of the Fourteenth Amendment. The
right to have one’s marriage recognized by the state is a fundamental liberty interest protected by due
process, and the state cannot infringe this right without substantial justification. Ohio cannot assert a
substantial, or even rational, justification for its refusal to recognize same-sex marriages.

Further, the state’s refusal to recognize these marriages violates the Equal Protection Clause. Ohio
recognizes marriages of opposite sex individuals lawfully performed in other states that would otherwise
have been illegal to perform in Ohio. However, Ohio does not recognize same-sex marriages that are
lawfully performed in other states. Ohio’s inconsistent treatment of recognizing marriages performed in
other states violates the Equal Protection Clause because the state cannot justify its unequal treatment by
any rational or legitimate basis.

STATUS: Defendant Wymyslo filed his notice of appeal to the Sixth Circuit Court of Appeals on January 16,
2014, and on April 10, 2014, filed his Appellant’s Brief.
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Shortly after Appellant’s Brief was filed, Mr. Lance Himes was substituted for Dr. Wymyslo, as Dr. Wymyslo
stepped down as the Director of the Ohio Department of Health and Mr. Himes took his place as interim
Director. Richard Hodges replaced Mr. Himes as Defendant after being appointed Director of the Ohio
Department of Health in August 2014.

On April 24, 2014, Appellee Obergefell filed the Appellee’s Brief. Appellant Himes filed a Reply Brief on
May 12, 2014. During this period, numerous Amicus Briefs were filed to support each side. Oral arguments
took place on August 6, 2014. On November 6, the Court of Appeals reversed the decision. Judge Sutton
wrote the opinion of the court, in which Judge Cook joined. Judge Daughtrey dissented.

On November 14, 2014, Obergefell filed a Petition for a Writ of Certiorari with the U.S. Supreme Court. On
January 16, 2015, the U.S. Supreme Court issued an order granting certiorari and agreeing to hear the
case. Inits order the Supreme Court Consolidated this case with other Sixth Circuit cases challenging same-
sex marriage restrictions. The Court ordered that each party brief one of two issues that pertain to its
respective case. 1) Whether the Fourteenth Amendment requires a state to license a marriage between
two people of the same sex; and 2) Whether the Fourteenth Amendment requires a state to recognize a
marriage between two people of the same sex when their marriage was lawfully licensed and performed
out of state.

This case addresses the second question, and we filed our Merit Brief on February 27, 2015. The
respondents’ briefs were filed on March 27, 2015, and our Reply Brief was filed on April 17, 2015. The case
was heard on April 28, 2015.

On June 26, 2015, the United States Supreme Court ruled in a landmark decision that the 14" Amendment
requires all states to license marriages between same-sex couples and to recognize all marriages that were
lawfully performed out of state.
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HOW TO FILE A COMPLAINT AGAINST A LICENSEE:

1. Go online http://www.dol.wa.gov/business/realestate/complaint.html
Complete a “Real Estate Programs Complaint “form
Attach a detailed explanation of your complaint, including dates, other parties involved,
and a summary of any efforts you’ve already made to resolve the problem. Describe events
in the order they occurred; Copies of all documents that relate to the complaint.
4. Submit the completed form and supporting documents:
e By Fax 1-360-586-0998
e By Mail:
Real Estate and Real Estate Appraisers
Department of Licensing
P.O. Box 9021
Olympia, WA. 98507-9015

W~

WHERE TO VIEW DISCIPLINARY ACTIONS:

http://dol.wa.gov/business/disciplinaryrealest.html

RCW 18.86.030(1)(c) Failure to timely present
all written offers

“To present all written offers, written notices
and other written communications to and from

either party in a *timely manner, regardless of
whether the property is subject to an existing

contract for sale or the buyer is already a party
to an existing contract to purchase” ;

—

*meaning of timely manner: It means to do something reasonably quickly, or when it should be
done. This may be relative to what the task/request is referring to. For example, a timely
manner for a pizza delivery might be 30 minutes. A timely manner to return a book you have
borrowed from a friend might be a month or two.
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ASSISTANTS — UNLICENSED GUIDELINES

To clarify what duties a licensed and unlicensed assistant can perform, the Department of Licensing
published guidelines:

Unlicensed Assistants, MAY:

e  Provide information about the characteristics of a real estate listing or the terms of a transaction,
as written and approved by a real estate licensee.

e Pick up or deliver documents and keys.

e follow up on loan commitments and pick up or deliver loan documents after a contract has been
negotiated.

e Write and place advertising.

e Gather market analysis information.

e Perform normal clerical duties such as typing, scheduling appointments, etc.

e Transport people to properties and surrounding areas of interest. While performing this duty, they
may only provide answers that are on preprinted material prepared by a real estate licensee.

e Obtain any public information from government offices, utility companies, title companies etc.

e Make keys, install boxes, and place signs on the property.

e Greet people at an open house, distribute preprinted media material, and help provide security.

e Submit forms and changes to a multiple listing association.

e Check on the progress of the loans, credit reports, etc.

e Receive rent payments and compute commission checks.

e Record and deposit earnest money and security deposits.

e Order or perform repair or maintenance.

e Conduct telemarketing or phone canvassing to schedule appointments to seek clients, provided (1)
compensation is not conditioned upon receipt of compensation by the licensee or firm (2) they
don’t provide any other brokerage services.

Unlicensed Assistants MAY NOT:

e Show properties, answer questions, or interpret information about the property, price, or
condition.

e Interpret information about listings, titles, financing, contracts, closing, or other information
relating to a transaction.

e Fill in legal forms or negotiate price or terms.

e Hold or disburse trust funds.

e Perform any act with the intent to circumvent, or which results in the circumvention of real estate
licensing laws.
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Do you have an assistant? Do you know what your assistant does on
a daily basis representing you? Many times, it is easy for an assistant,
without realizing it, to step over the line and help you on a transaction.
Now would be a great time to take a moment and review the MAYS
and MAY NOTS with your assistant so that you are following the law.
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Licensee’s Status as Independent Contractor

A business may pay an independent contractor and an employee for the same or similar work, but there
are important legal differences between the two. For the employee, the company withholds income
tax, Social Security, and Medicare from wages paid. For the independent contractor, the company does
not withhold taxes. Employment and labor laws also do not apply to independent contractors

From 2020-2021

TERMS OF CLOSING AND POSSESSION
Let’s review the verbiage on the purchase and sale agreement under “closing and possession”:

This sale shall be closed by the Closing Agent on the Closing Date. “Closing” means the date on
which all documents are recorded and the sale proceeds are available to the Seller. If the
Closing Date falls on a Saturday, Sunday, legal holiday as defined in RCW 1.16.050, or day when
the county recording office is closed, the Closing Agent shall close the transaction on the next
day that is not a Saturday, Sunday, legal holiday, or day when the county recording office is
closed. Buyer shall be entitled to possession at 9:00 p.m. on the Possession Date. Seller shall
maintain the Property in is present condition, normal wear and tear excepted, until the Buyer is
provided possession. Buyer reserves the right to walk through the Property within 5 days of
Closing to verify that the Seller has maintained the Property as required by this paragraph.
Seller shall not enter into or modify existing leases or rental agreements, service contracts, or
other agreements affecting the Property which have terms extending beyond Closing without
first obtaining Buyer’s consent, which shall not be unreasonably withheld.

That being said, | love to tell the story of the time | went to a Purchase and Sale Agreement all
day class that was presented by Ken Sax. In the class he said: “how many of you go to your
closing?” Most people raised their hand. He said, “you are all wrong, none of you go to the
“closing”, you go to the “signing appointment”. The only person at the closing is the closer!”

It made a believer out of me that as a closer | needed to be better about talking about the
“signing appointment” and the actual “closing”.

Now, the next thing | want to clarify in the above statement that is in the Purchase and Sale
Agreement is in regard to the phrase: sales proceeds are available to the seller. This has been
an issue that have been brought up numerous times by agents. At the signing appointment we
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ask the seller how do they want their proceeds? Choices are our trust account check that their
bank may put a hold on when they deposit, or do they want it wired. If they want it wired, we
have them sign our wiring instructions.

Here is a typical example of when a seller wants it wired. Itis 2:30 in the afternoon and we
have wiring instructions from the seller. We just got the recording numbers so we call the
seller and tell them we are wiring their funds, but because the wire cut off was at 2:00 it would
not make their bank until tomorrow morning.

Seller calls listing agent and says well, | won’t get my money until tomorrow, so the purchasers
cannot have possession until | get my money. The money IS available to the seller. They can
come into our office and pick up a check, BUT they elected to have it wired......It is available to
them, so they purchasers should be getting possession. End of subject.

PROFESSIONAL COOPERATION WITH FELLOW LICENSEES AS WELL AS PUBLIC

In searching for information on this subject, | came upon the “Preamble” of the “Code of Ethics” and |
thought it said it all. Coming from a background in settlement, | have found this to be so true. Of the
hundreds of closings, | have participated in over the years, the ones where both listing and selling agents
“cooperated” with each other, AND other professionals, were the best ending transactions. And, the
GOLDEN RULE, as quoted below says it all:

“Whatsoever ye would that others should do to you, do ye even so to them”.

One of the biggest complaints in the real estate industry is the conduct and professionalism of the broker
on the other side of the transaction. To keep a transaction moving smoothly towards closing, it is
important to keep open the lines of communication and respond in a timely manner.

And remember, all commission issues need to be in writing.
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As a real estate closer, I'll give you the most common
complaints | hear from agents about the opposing agent:

1. Iltwasateamand | got calls from so many
different people on the team and they never seemed to
talk to each other so | had to repeat the problem or
problems, constantly

2. | have left numerous calls for the other agent but
he/she never called me back. We could have solved the
problem if we talked prior to the closing appointment.
3. The listing broker never told the selling agent that
their offer was not accepted.

4. The other broker should have prepared “that”

form, it is not my job but | guess | will do it since you are
requiring it in order to close.

“There are three ways
to ultimate success:
The first way is to be kind.
The second way is to be kind.

The third way is to be kind.”

Mr. Rogers
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TIMELY PRESENTATION OF ALL WRITTEN OFFERS (RCW 18.86.030(1)(C)

What is the definition of “a timely manner”? We hear this all the time specifically with real
estate transactions. What does it really mean? Does it mean different things to different
people based on the situation, problem or events? Does it mean 1, 2, 3 days? What are your
thoughts on this?

Here is a dictionary meaning of “timely”:

Existing or taking place within the designated period; seasonable.

A legal action is timely filed, for example, when it is brought within the time period set by
the Statute of Limitations.

The meaning of the term timely must, in a number of situations, be determined on the
basis of the facts and circumstances of each individual case. Courts have extensive
discretion in determining whether a particular party has acted in a timely manner in filing
papers, serving notices, or bringing motions in a legal action.

West's Encyclopedia of American Law, edition 2. Copyright 2008 The Gale Group, Inc.
All rights reserved.

timely

adj. within the time required by statute, court rules or contract. Example: a notice of
appeal is required to be filed within 60 days of the entry of judgment, so a notice filed on
the 61st day is not "timely."

Copyright © 1981-2005 by Gerald N. Hill and Kathleen T. Hill. All Right reserved.

RCW 18.86.030

To present all written offers, written notices and other written communications to and
from either party in a timely manner, regardless of whether the property is subject to an
existing contract for sale or the buyer is already a party to an existing contract to
purchase.

To account in a timely manner for all money and property received from or on behalf of
either party.

DISCUSSION:

1. What does “timely manner” mean to you.
2. Have you had a transaction where “timely manner” meant different things to
different parties?
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From 2022-2023

Educational Objective 1: Understanding the basics of best business practices and professional
standards.

A. Raising the bar of professionalism in interactions

In searching for information on this subject, | came upon the “Preamble” of the “Code of Ethics” and |
thought it said it all. Coming from a background in settlement, | have found this to be so true. Of the
hundreds of closings, | have participated in over the years, the ones where both listing and selling agents
“cooperated” with each other, AND other professionals, were the best ending transactions. And, the
GOLDEN RULE, as quoted below says it all:

“Whatsoever ye would that others should do to you, do ye even so to them”.

One of the biggest complaints in the real estate industry is the conduct and professionalism of the broker
on the other side of the transaction. To keep a transaction moving smoothly towards closing, it is
important to keep open the lines of communication and respond in a timely manner.

And remember, all commission issues need to be in writing.

Discussion:

1. Do you purposely not show properties to your clients of listings with agents you have
had a problem with before?

2. Have you ever told your clients about the problems you had with another agent and
that is why you won’t show their listings?

3. Do you post any comments on Social Media (public or private page/s) regarding
clients, commissions, and/or any dissatisfactions with a 3" party provider?

4. Are the above boycotting or anti-trust violations....... let’s discuss! Social Media posts?

B. Managing Broker responsibilities regarding managing a firm or branch office or as a team
leader.

Well, the first thing | did when | saw this heading on the outline for the CORE 2022-23 class is, |
looked up the RCW to see what it really said a managing broker’s duties were. One of the
things | knew they were responsible for was to supervise the first two years of a new licensee
and thought to myself, wow, what a responsibility! With so many new agents in this industry
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how can they possibly supervise all those new bodies! Are there rules on how they document
this supervision? Does it differ from office to office? And, what about all the teams? Maybe
the answers are defined in 18.85.

Let’s review 18.85

RCW 18.85.275
Designated broker or managing broker—Authority and duties.

(1) The designated broker or managing broker shall supervise the conduct of brokers and
managing brokers for compliance with this chapter, chapter 18.235 RCW, and RCW 18.86.030.

(2) Listings, transactions, management agreements, and other contracts relating to
providing brokerage services are property of the real estate firm. Brokers shall timely deliver to
their appointed managing broker all funds and records required to be held or maintained by the
real estate firm. A managing broker is responsible for such funds and records only after they are
received from the broker. A managing broker shall timely deliver to the designated broker all
funds and records required to be held or maintained by the real estate firm. The designated
broker is responsible for such funds and records only after they are received from the managing
broker or broker.

(3) The designated broker may delegate by written agreement the duties of safe handling
of client funds, maintenance of trust accounts, and transaction and trust account records, along
with supervision of brokers, to a managing broker licensed to the firm. The designated broker
shall maintain a record of the firm's managing brokers and delegations to managing brokers.

(4) The designated broker or the designated broker's delegate has the authority to amend,
modify, bind, create, rescind, terminate, or release real estate brokerage service contracts on
behalf of the real estate firm. The designated broker has the authority to accept new or

transferred licensees to represent the real estate firm.

(5) A broker who supervises or exercises right of control over other brokers in the
performance of real estate brokerage services must be licensed as a managing broker.

(6) During the first two years of a broker's licensure, a managing broker must provide a
heightened level of supervision as provided by rule of the director.
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Quiz for Oldies but goodies

1 Real estate brokers have statutory duties and not fiduciary duties. True | False
2 Douglas vs. Visser is a law case regarding “seller disclosure”. True | False
3 “Love Letters” have been around for many years and are still continuing. True | False
4 With multiple offers, the broker must do what the seller says to do. True | False
5 TRID is the TILA-RESPA Integrated Disclosure. True | False
6 “CD” is a closing disclosure. True | False
7 There are numerous types of “power of attorney”. True | False
8 Personal Representatives are get their authority from the court. True | False
9 Cultom v Heritage House is about the unauthorized practice of law. True | False
10 | Brokers must always “beware” of NWMLS form 34 in any transaction. True | False
11 | Community property and separate property are two different things. True | False
12 | Lack of Probate is the form title companies need when there is a death. True | False
13 | Same sex marriage was legally recognized in Washington 12/6/12. True | False
14 | Brokers have different meanings of what “timely manner” means. True | False
15 | Licensed and unlicensed persons can do different things. True | False
16 | The word “closing” means the date on which documents are recorded and the | True | False
sale proceeds are available to the seller.
17 | PSA states possession time shall be 9:00 pm on the possession date. True | False
18 | Closing appointment and signing appointment are two different things True | False
19 | “THE GOLDEN RULE” sets the standards high for real estate professionals. True | False
20 | The designated broker or managing broker shall supervise the conduct of True | False
brokers for their first two years.

| hereby attest that | have read the material and answered the questions.

Signature

Date completed
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Mandatory Evaluation for Oldies but Goodies

OCkhOU I'S Please fill out the following form and return

y Angle with your completed clock hour class quiz.

Name/ Company:

Address:

City, State, Zip:

Phone: (personal) (work)

Email:

License Renewal Date:

Signature: Date:

1. What are 3 things that you learned from this course?

1.

2. Do you feel the clock hour material was easy to follow?

3. Did the material give you information to help you in your profession?

4. Will the material help you with future transactions?

5. Why did you choose to take this course? Topic __ Time __ Cost __Ease __ Other__

6. How long did this class take you to complete? (a “clock hour” is 50 minute)

How will you pay for this correspondence class?

cash check debit/credit information needed:

Card number exp date

3 digits on back zip code of where bill is mailed
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